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REPORT OF THE ATTORNEY 
GENERAL 


State of Nebraska, Legal Department. 
Lincoln, Nebraska, January 4, 1923. 


To the Hon. Samuel R. MeKelvie, 
Governor of the State of Nebraska, 
Lincoln, Nebraska. 


Sir: 


Pursuant to law I am herewith submitting a report 
of my acts and doings as Attorney General covering the 
period from January 6, 1921, to January 4, 1923. The vari- 
ous doings of this department may be set forth under the 
following headings: 


Appropriations 


The present appropriations made for the maintenance 
of the State’s legal department are adequate and sufficient 
to carry on the work of the department. In normal times 
they might be materially decreased, but during the present 
disturbed condition of affairs large appropriations to the 
law enforcement agencies are a precaution that may well 
be taken. It is impossible to estimate a week in advance 
what emergencies may arise necessitating a considerable 
outlay of money to enforce the law or to adequately pro- 
tect the State’s interests. : 


Advisory Work 


Under the law the Attorney General is the official 
counsel for all of the departments of the state government. 


° 


‘ 
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With the abolition of boards and commissions and the 
substitution of executive departments, I have constantly 
noted an increasing tendency to consult with the legal de- 
partment on all matters of importance. The result has 
been that the legal department has shared the more serious 
troubles of almost every department of the state. The 
burden of this advisory work may be estimated from the 
fact that the number of advisory opinions written during 
the last two years run into the thousands, and seem to grow 
year by year. 


Public Utilities 


Thanks tothe very efficient work of Mr. Lamaster, 
who has been counsel to the state railway commission dur- 
ing the last two years, many of the burdens of public 
utility litigation have been lifted from the other members 
of the office. However, the last three months have seen 
suits begun by the Burlington Railroad and the North- 
western Railroad contesting their taxation levies for the 
year 1922. Both roads claim that their properties are 
over-valued for the purposes of taxation. I am glad to 
report that in the United States District Court decrees 
have been entered in favor of the State against both these 
corporations. The amount involved in this litigation 
amounted to more than a million dollars of the State’s 
revenue. 


The Northwestern Bell Telephone Company are now 
engaged in a suit in the Federal courts testing the validity 
of an order of the State Railway Commission fixing a 
rate schedule for the Company. This litigation is, at pres- 
ent, pending without determination. 


Fraudulent Stock Promotions 


The years 1919 and 1920 brought to Nebraska the 
greatest era of wildcat promotion enterprises that the 
state has ever seen. The years 1921 and 1922 brought 
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the depression and collapse of these enterprises. A little 
investigation sufficed to convince me that a large number 
of these concerns were conceived in fraud and foisted upon 
the public by misrepresentation. Therefore, at my sugges- 
tion, the District Court of Douglas County convened a 
grand jury in September, 1921, of which I personally 
assumed the role of prosecuting attorney. Ultimately, 
there were thirty-seven men indicted by this grand jury on 
charges of embezzlement, fraud, conspiracy, etc.” In Janu- 
ary, 1922, because of the conditions of affairs exposed in 
Douglas County, a similar grand jury was convened in 
Lancaster County, as a result of which more than a score 
of other persons were indicted on similar charges. Fol- 
lowing these events, on representations made to the United 
States Department of Justice, Federal grand juries have 
been convened, as a result of which more than one hundred 
persons, including practically all of the persons indicted 
in the state courts, have been indicted in the Federal 
courts for using the mails to defraud. The preparation 
of these cases for “trial, and trial of them, is a task much 
greater than might be supposed. Two cases have been 
tried in Douglas County, the shortest of which consumed 
four weeks. A similar amount of time will probably be 
required on most of the others. The result has been that 
I had determined to accept the suggestion made by the 
Attorney General of the United States that these cases 
should be tried in the Federal courts rather than in the 
state courts, because in the Federal courts the defendants 
are not entitled to a separate trial, and it is possible to 
try ten or even twenty-five defendants in one case, greatly 
minimizing labor and expense. This situation is more 
fully treated in the legislative recommendations following 
this report. It will suffice to say that so far as it has 
been possible to do so I have endeavored to make business 
in Nebraska obey the law. I have endeavored to illustrate 
to the people that no man is so large in the field of business 
or the field of corporate finance that he is not amenable 
to the law. 
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Irrigation Litigation 


The protection of the rights of water users in Ne- 
braska, as against the encroachment of states higher up the 
stream, is one of the great problems of the state at the 
present time. The general situation is set forth in my 
report rendered to you two years ago. Since that time 
the Supreme Court of the United States has handed down 
a decision in the Colorado-Wyoming litigation sustaining 
in large part the position of the state of Wyoming as against 
the state of Colorado, completely negativating the doctrine 
of Colorado that Colorado is the absolute owner of all the 
waters of interstate streams and can do with them as she 
will. The result of this decision may well be to precipitate 
extensive litigation between Nebraska and Colorado and 
Wyoming over their encroachments of the waters of the 
Republican River and the North and South Platte Rivers. 
This litigation is, of course, tremendously complicated and 
expensive and will result in great delay. Early in 1921 
the State of Colorado, through its legislature, duly pro- 
vided for the appointment of a commission to arbitrate, 
if possible, the claims of adjoining states in the waters 
of streams arising in Colorado. This Colorado commission, 
in conjunction with commissions from six other states, 
has at last arrived at a complete interstate treaty govern- 
ing the rights of the Colorado rivers. Colorado is now 
proposing that Nebraska appoint a similar commission with 
authority to enter into an interstate treaty, defining the 
rights of Colorado and Nebraska in the streams in ques- 
tion. Pursuant to that general plan, informally and with- 
out authority of law, Mr. Robert H. Willis, Chief of the 
Bureau of Irrigation, Department of Public Works, State 
of Nebraska, and myself, as Attorney General, were ap- 
pointed to confer with the Colorado commission. This 
we have done from time to time, going into the various 
controversies as best we might. The result has been that 
an interstate treaty between Colorado and Nebraska is in 
the process of preparation, and it is hopeful that it may 
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be submitted to the Nebraska legislature of 1923. I am 
thoroughly convinced that if any fair understanding can 
be arrived at, that the treatment of this subject by an 
interstate compact is, by far, the most satisfactory and 
orderly method of dealing with it, saving both labor and 
expense and giving that harmony of administration which 
is necessary to the successful use of this water. The de- 
velopment of large projects lower down the Platte River 
at Gothenburg, Lexington, Kearney, Holdrege, and Hast- 
ings, has been carefully considered by the legal department 
in all of the work it has done in this very important field. 


Prohibition 


The enforcement of the prohibitory law is one of the 
great problems of the day. I am convinced that just 
in proportion as it is enforced, just so long will we have 
good government, and that just so far as there is a general 
disinclination to enforce the law or to violate it, that 
we are undermining the fundamentals of good government. 
For that reason, we have constantly been on the alert to 
aid and encourage the enforcement of prohibition. The 
last legislature materially amended the prohibitory law. 
The constitutionality of the amended law was questioned. 
The District Court held the law unconstitutional. The 
state legal department appealed the matter to the Supreme 
Court which upheld the constitutionality of the act. The 
legal department, during the last two years, has drafted 
most of the new prohibitory legislation and has earnestly 
sought, by co-operation with state and local officials, to 
make more effective law enforcement. 


Americanization 


The 1919 session of the Nebraska legislature passed 
an Americanization program among which was the now 
famous Siman law. This act aimed at prohibiting the 
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teaching of foreign languages to young children, stopped 
the holding of foreign language public meetings, and 
raised materially educational standards of the state. It 
will be recalled that this act was attacked in the courts and 
later sustained. The 1921 legislature passed what has be- 
come known as the Reed-Norval act, together with several 
collateral measures providing a still more complete pro- 
gram of Americanization, attempting to force private and 
parochial schools to the same requirements as public schools, 
retaining the prohibition against foreign languages, to- 
gether with other acts, all primarily intended to create 
better American citizens, to familiarize America’s children 
with the English language and with American ideals first, 
to prevent so far as possible having these young people 
grow up in America under the domination of a foreign lan- 
guage and foreign custom and ideas. This Americanization 
program has also been bitterly attacked. It has been my 
duty to defend it and it has so far been sustained in the 
Supreme Court of Nebraska. The complaining parties are 
now preparing to appeal it to the Supreme Court of the 
United States. It is worth noting that there are more 
than a dozen other states who, have adopted a similar pro- 
grain of Americanization and that the great majority of 
these programs have been sustained by the courts as being 
thoroughly within the constitutional power of the legis- 
lature, and each tending to promote the “peace, morals, 
and welfare of the community”. 


Legislative Recommendations 


Immediately following this report are set forth a 
series of recommendations which may well be transmitted 
to the legislature for their consideration. Each of them 
is self-explanatory. 


Conclusion 


The last two years have been a particularly trying time 
for one in public office, especially for one in an office 
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charged with the enforcement of law. ‘The financial de- 
pression of 1920 and 1921 has left its imprint on the 
affairs of the banks, insurance companies, corporations, 
railroads, private individuals, and almost every phase of 
state activity. The many problems that have arisen are 
without precedent. In many places it has been necessary 
to hew a new path. This I have tried to do, with the sole 
purpose of protecting the rights of the state and of her 
people, enforcing the law impartially and consistently, fre- 
quently in the face of most intense opposition and the ut- 
most pressure that could be brought to bear against law 
enforcement. The compensation can only come from a 
sense of having at all times done the utmost in the con- 
scientious performance of duty and the service of the 
people. It is with that sense upon me that I am ex- 
pressing my appreciation of the uniform courtesy and co- 
operation that has at all times existed between yourself, 
as Governor, and the legal department of the state during 
the four years that I have had the pleasure of presiding 
over that department. 
CLARENCE A. DAVIS, 
Attorney General. 


LEGISLATIVE 
“RECOMMENDATIONS 


To the Hon. Samuel R. McKelvie, 
Governor of the State of Nebraska, 


Lincoln, Nebraska: 
Sir: 


Two years ago in my biennial report I took upon 
myself the responsibility of suggesting certain measures 
of statutory law to the legislature in the form of four 
letters to the Governor. The measures carefully outlined 
at that time were: 1. A new Bureau of Securities act. 
II. An act providing the powers, duties, and procedure of 
the Board of Pardons. III. An act regulating the head- 
lights on automobiles. IV. An act providing for a State 
Bureau of Investigation and Identification. 


I have had the satisfaction of having all of these 
recommendations enacted into statutory law, and have 
watched their operation during the last two years with 
much interest. In the main, I believe they represent 
progress in their various fields. I have, therefore, deter- 
mined that there are some other legislative recommendations 
which ought to be submitted by me at this time and called 
to the attention of the legislature. They are as follows: 


Abolition of the Right to Separate Trial 


- The state law provides, at the present time, that when 


two or more are indicted for conspiracy, or for a joint 
offense, that each of them may claim the right to a 
separate trial. This has been the rule since the beginning 
of the state, and in the great majority of cases it is a right 
which ought to be protected. Later developments, how- 
ever, have caused: classes of cases to arise where this right 
to separate trial is simply an obstruction in the path of 
justice. This is particularly true of the modern indictments 
17 
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for conspiracies of one kind and another. The most glaring 
examples exist in Douglas County at the present time. 
A grand jury there has indicted some forty people charged 
with various kinds of financial crimes. These indictments 
run in groups. For instance, all the officers of a company 
may be charged with a conspiracy to do a particular thing. 
The evidence against all of them may be identical and yet, 
under the present law it may be necessary for the state to 
produce the identical evidence six or eight or ten times 
against separate defendants. I see no harm that could 
come, under those circumstances from compelling the de- 
fendants to stand a joint trial. There is, for instance, one 
case of the docket of the District Court of Douglas County, 
tried by my office, the trial of which cost, approximately, 
Ten Thousand Dollars, for witnesses, auditors, expenses 
of judges, juries, etc. There are four other men charged 
with exactly the same offense, against whom all of this 
evidence will ultimately be used. The trial of this matter 
consumed almost five weeks. Is there any reason why the 
five defendants should not have been tried at the same 
time, with the same Ten Thousand Dollars, instead of 
spending twenty-five weeks and Fifty Thousand Dollars? 


I was glad to note that the Nebraska Bar Association 
at its meeting in Omaha, December 30th, passed a resolu- 
tion favoring the change which I am herein proposing. 
The rule suggested is not new. It has long been the law 
in the Federal courts. I earnestly suggest that the Federal 
law ought to be adopted in a state statute which provides, 
in substance, that when two or more persons are indicted © 
jointly, or for conspiracy, that it rests in the discretion 
of the trial court whether or not they are entitled to 
separate trials. 


A General Criminal Savings Clause 


This is a most important recommendation. We have 
on our statute books a general statute which provides that 
whenever the legislature shall change the statutory law 
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all actions, rights of action, or rights, that may have 
been accrued under the old law, shall be saved and protected 
under the new. It is my opinion that this applies to crim- 
inal cases, but the matter is in litigation in the courts 
and is open to some question. Almost every session of 
the legislature finds a tampering with some phase of the 
criminal code. Each time a change is made it leaves open 
to question whether or not the change has not excused 
all previous offenders. Certainly the legislature never 
intends to do this, but in the eyes of the law and under 
the rules of law a change in the statute may imply this 
intention. Therefore, it seems to me that an act ought 
to be passed providing, in substance, that wherever a crim- 
inal statute is enacted that changes any pre-existing crim- 
inal statute, that all crimes and offenses committed under 
the old law are saved and may be prosecuted as though 
the old law had not been amended or repealed. 


Miscellaneous 


There is a conflict between Sections 5159 and 5272 
of the 1913 Revised Statutes. Section 5159 provides that 
it requires a majority of three-fifths of the electors voting 
to enable the issuance of bonds, while Section 5272 pro- 
vides that authority may be granted by a majority vote 
of the qualified electors of the city voting on the propo- 
sition, ete. 


There is a conflict between Sections 1925 and 1926 
of the 1922 Compiled Statutes, as these were amended by 
Chapter 192 of the 1921 Session Laws, which statute pro- 
vides for an election board of eight members, while the 
other provides for an election board of nine members. 


Section 6192 of the 1922 Compiled Statutes provides 
that the interest on all funds deposited by the county 
treasurer shall go to the general fund of the county. Pro- 
vision should be made whereby interest on school funds 
shall go to the school district to which the funds belong. 
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There is a conflict concerning whether initiative and 
referendum proposals should be submitted on a_ ballot 
separate from the ballot on which the names of the partisan 
candidates for state offices appear. The sample ballot 
following Section 1941 and Section 2283 of the 1922 Com- 
piled Statutes would indicate that the initiative and refer- 
endum proposals should not be submitted on a separate 
ballot, while Section 1940 of the 1922 Compiled Statutes 
indicates that such proposals should be submitted on a 
separate ballot. This conflict should be eliminated. 


The time when referred acts of the legislature, which 
have been introduced by the people should become laws 
is not absolutely plain. The expression in Section 2286 
of the 1922 Compiled Statutes “Completion of the Canvass” 
should be amplified by showing whether the action of the 
State Canvassing Board or the canvassing by the legislature 
is referred to. In addition to this no definition can be 
found in the constitution or statutes of the constitutional 
majority of those voting. The majority necessary to sustain 
a referred act of the legislature should be made definite 
and certain. 


Sections 9824 to 9828 inclusive of the 1922 Com- 
piled Statutes have been held unconstitutional by our state 
supreme court. However, a statute from another state, 
which was very similar, was later carried to the United 
States supreme court and sustained. Therefore, this statute 
should either be repealed, as it is now not in force, or 
reinacted. 


A girl, sixteen years of age, was committed to the. 
Girls Industrial School at Geneva under Section 1173 of the 
1922 Compiled Statutes. The officers allowed her to spend 
one night at home before being taken to the institution, 
and before she was returned to the custody of the officers 
she was married. The court released her under Section 
1182 of the 1922 Compiled Statutes, which provides in 
part: “In no case shall a child be confined after he or 
she shall have reached the age of majority.’ It would 
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be well for the legislature to enact a law to provide that the 
marriage of a ward of the state would be absolutely void 
unless permission was secured from the proper authority. 
It would seem that the proper authority in the case of 
wards of most of the state institutions should be the Board 
of Control, and the wards in the penitentiary and the men’s 
reformatory should get the consent of the State Pardon 
Board. The situation could be remedied in another way. 
The legislature might provide that the marriage of a person 
under the age of 21 years, who was a ward of the state, 
would not end the minority of such person. (Note Sections 
7385, 7379 and 1252, 1922 C. 8. are in conflict.) 


The majority which is necessary to change a county 
organization from supervisor to township form of govern- 
ment is not the same as the majority required to change 
a county organization from the township to the supervisor 
form of government. Section 889 of the 1922 Compiled 
Statutes provides that when the question of township 
organization is submitted that a majority of the voters 
are necessary to carry the election, while Section 980 of 
the 1922 Compiled Statutes provides that the township 
supervisor system may be discontinued by a majority 
of the electors voting on the question of continuance. 


Section 7408 of the 1922 Compiled Statutes provides 
that the officers making arrests and serving warrants for 
violation of the fish and game law shall be entitled to one- 
half the fines imposed and collected for violation of the 
act, while Section 5 of Article VII of the present Con- 
stitution of Nebraska provides: 


“All fines, penalties and license moneys, arising under the general — 
laws of the state, shall belong and be paid over to the counties respec- 
tively, where the same may be levied or imposed, and all fines, penalties 
and license moneys arising under the rules, by-laws, or ordinances of 
cities, villages, towns, precincts, or other municipal subdivision less than 
a2 county, shall belong and be paid over to the same respectively. All 
such fines, penalties and license moneys shall be appropriated exclusively 
to the use and support of the common schools in the respective sub- 
divisions where the same may accrue.” 
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Anti-Discrimination Law 


We have on our books a statute that, in substance, 
prohibits individuals or corporations who are engaged in 
buying products over the state from paying more at one 
place than they do at another, for the purpose of stifling 
local competition. This statute was aimed at the old 
practice of large business interests paying a high price for 
products at places where there was competition and so 
eliminating that competition, and paying a low price 
at a place where they had a monopoly of the field. The 
last two years have seen much complaint that this statute 
is being violated. At the same time, the statute itself is 
none too clear. It is very difficult for the state to 
prove the motives that actuate these variations in prices. 
It also is difficult to interpret the statute as to whether 
its violation must be long standing and continuous or 
whether the mere violation for a day constitutes an offense. 
So far as I am aware, there have been no convictions 
under the present act. I suggest that it should be redrawn, 
made definite, clear and positive in its provisions. I be- 
lieve it will have a salutary effect in many lines of com- 
merce and will protect many local industries. 


Increased Penalty on Criminal Violations 


The task of enforcement of prohibitory legislation 
is difficult at best, and it seems to me that the punish- 
ments under the present law are not severe enough. Espe- 
cially is this true of first offenders who are in the class 
of professional violators. It will be recalled that the 
customary penalty in these circumstances is only $100.00 
and costs. It seems to me that this ought to be increased 
to a severe sentence, even for first offenders, where the 
offense is the selling of liquor or the operation of distilling 
apparatus where the same is being used for the purpose 
of making sales. In other words, on the professional boot- 
legger, whether he be manufacturing or selling, it seems to 
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me a jail sentence ought to be imposed, while the private 
individual not in the professional class, for mere possession, 
might be left with the present penalty. The enforcement 
of prohibition constitutes the big problem of both the state 
and federal governments, at the present time. If law 
and order are to prevail, if the government is to continue 
to function, ultimately this law and all others must be 
enforced, and whatever may be done to encourage its 
enforcement and to minimize its violation should receive 
the careful consideration of all legislators. 


Deposits of Public Funds in Banks 


It will be recalled that the present laws provide that 
a county treasurer may only deposit in a state bank an 
amount equal to fifty per cent of the bank’s capital. 
This statute is a remnant of the old law before we had 
the bank guaranty fund. It served a useful purpose at 
that time, and it may still be useful, but I find a firm 
belief among both the county treasurers and the bankers 
that so long as public funds and all other deposits are 
protected by an adequate guaranty law, that there is little 
reason for the restriction on the treasurer’s deposits. It is 
also true that repeatedly during the last two years various 
county treasurers have almost of necessity exceeded this 
limit.. For instance, the situation has not been unusual 
where the county funds which the treasurer was required 
to deposit somewhere exceeded more than half the capital 
stock of all the banks in the county. Certainly this general 
situation should receive some attention. 


Expediting Justice 


There is too much delay in the procedure under the 
criminal code. It is possible for a criminal case, which is 
bitterly contested, to take more than two years from the 
date it is begun until a final judgment is rendered in the 
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supreme court. This is too long. It ought to be possible 
to complete the entire procedure in not exceeding three 
months. Certainly six months is long enough in any event. 
I believe there is too much time given the defendants to file 
appeals and prepare transcripts. The present law allows a 
definite time after the end of the term at which the judgment 
or verdict is rendered. Quite frequently in the smaller 
counties in the state the court has only two or three terms 
a year. It is becoming customary to not adjourn these 
terms but to leave one of them open until the next 
begins. The result is that quite frequently it is three or 
four months after judgment in the district court before 
the defendant makes any move towards perfecting his 
appeal to the supreme court. I see little reason why 
the defendant should not be required to proceed with his 
appeal within thirty days after judgment is rendered in 
the district court, instead of allowing him three months 
after the adjournment of the term. This general problem 
of speeding up justice in the criminal courts is a matter 
which might well be made the subject of an exhaustive 
inquiry during the next two years. It is one of the 
weakest points in American jurisprudence, a place in 
which we are much inferior to most of the other civilized 
countries. I think we are over-technical and over-careful 
of the rights of the defendant, and too little interested 
in the rights of the state. 


Conclusion 


The foregoing recommendations are submitted to the 
legislature with a sincere belief that their enactment into 
law will not only make the task of law enforcement simpler, 
but will be of real service to the people of Nebraska in 
protecting their rights against malefactors of one kind 
or another, 

CLARENCE A. DAVIS, 
Attorney General. 


LEGISLATIVE RECOMMENDATIONS REGARDING 
CHANGES IN THE LAWS GOVERNING 
COPORATIONS. 


Nore: The following recommendation regarding changes in the 
corporate laws, was submitted to me by Mr. Jacobson, who for four 
years has been counsel to the Bureau of Securities. Because of its 
length and of its importance, it is being printed separately and proper 
credit being given to its author. CLARENCE A. DAVIS. 


The statutes of the state pertaining to the organiza- 
tion and conduct of general corporations, found prin- 
cipally in Chapter 12, Compiled Statutes for 1922, are 
badly in need of revision. These statutes in the main 
were enacted many years ago. But few changes have 
been made notwithstanding the fact that conditions have 
changed very materially. The state has just lately reached 
the stage where its business interests are quite generally 
utilizing the corporate method of doing business. Cor- 
poration laws properly drawn and in accord with existing 
conditions are of great importance to the state at this 
time. Practically a complete revision of the existing stat- 
utes will be necessary in order to bring this about. 


The present statutes are indefinite in many respects, 
confusing and with conflicting and duplicate reports to be 
made to different offices and officers. The administration 
of the law at the present time is committed to several 
state offices or officers, unduly adding to the confusion and 
difficulty of operating a corporation within the law and of 
enforcing the law. 

By way of illustrating the situation, attention is di- 
rected to the following sections of the Compiled Statutes 
of Nebraska for 1922: 

Section 441 requires that the company publish a full, 
fair and detailed statement of the condition of the com- 
pany. Section 471 requires the company to publish notice 
annually of the amount of all existing debts of the cor- 
poration, providing further a penal liability upon stock- 
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holders for the failure to publish the notice. Section 480 
requires that the notice published under Section 470 with 
affidavit in proof of publication attached shall be filed with 
the county clerk’s office within ten days from the date 
of the last publication of such notice. No such filing is 
required of the notice published under Section 441. Both 
notices cover practically the same ground and serve prin- 
cipally to confuse those persons charged with the active 
conduct of the company’s business. 


Article 3 of Chapter 12, which includes Sections 481 
to 485, seems to be a special statute authorizing the in- 
corporation and operation of manufacturing companies. 
Special provisions are made for the organization and opera- 
tion of this class of corporations, which seems to be entirely 
unnecessary and to serve no particular purpose. For in- 
stance the date of the annual meeting of stockholders is 
fixed upon the first Monday in January. The statute ap- 
parently does not contemplate filing the articles of incor- 
poration of such companies with the local county clerk. 


The statutes also fix the minimum amount of stock 
which must be subscribed before the company may com- 
mence operations, whatever the language means. 


No practical reason seems to exist for this special stat- 
ute and in fact its provisions do not seem to be generally 
known or in any event are not generally regarded. It is to 
be noted that the last two sections, that is Sections 484 
and 485 of this statute have to do with labeling binder 
twine and fixing a penalty for the failure to label. 


Section 462 fixes the maximum indebtedness which a 
corporation may incur at an amount not exceeding two- 
thirds of the capital stock. No specific penalty is attached 
for the violation of this statute and it is very generally 
disregarded, instances having been noted where a corpora- 
tion’s indebtedness is five or six times the total amount of 
its capital stock when under its statute the maximum 
should have been not to exceed two-thirds of the capital 
stock. 
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Article 5 of this chapter, Sections 494 to 497 inclusive, 
apparently is a special statute authorizing the incorpora- 
tion of a company for the purpose of holding real estate, 
issning bonds thereon and borrowing money for the use 
of said corporation. This statute and its purpose are not 
clear and apparently cannot be ascertained either from 
the statute itself or the use which has been made of same, 
which has been negligible by reason of the uncertainty of 
incorporating and operating a business under an indefinite 
statute. That some sort of a statute of this character is 
necessary and of considerable importance is clear when 
the fact is considered that the only authority for Nebrask? 
corporations to hold real estate is limited to such real es- 
tate as may be necessary for the legitimate business of the 
corporation. 


A further illustration of the situation may be found 
in Sections 577 to 585 relative to the incorporation and 
operation of detective associations. This statute is also 
entirely indefinite and uncertain, subject to all sorts of 
construction and subjected to all sorts of uses. This stat- 
ute is utilized quite generally by a certain class of in- 
dividuals who professionally operate this character of busi- 


ness. 


Illustrations of this sort could be continued at great 
length but these are sufficient to show just what the situa- 
tion is. Added to this is the fact that the administration 
and enforcement of the corporate law is committed to so 
many different offices and officials, which adds further dif- 
ficulty and confusion. One dealing with corporations in 
Nebraska must do business with the office of the secre- 
tary of state, the county clerk, the state auditor, the state 
treasurer, the secretary of the department of trade and 
commerce, the attorney general, the bureau of securities, 
the register of deeds, the tax commissioner and other of- 
fices and officials. In fact in some instances in single 
transactions it is necessary under the present law to deal 
with two or more offices. 
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The Constitution of the State, Section 1, Article 12, 
directs the Legislature to provide by general law for the or- 
ganization, regulation, supervision and general control of 
all corporations. In order to carry out the injunction of 
the Constitution in an effective and satisfactory manner 
it will be necessary to revise the corporate statutes in the 
light of existing conditions, cutting out duplication of re- 
ports, conflictions in authority, clarifying and making the 
provisions thereof definite and certain and clearly applic- 
able to the class or character of business to be incorpor- 
ated and operated thereunder, and the administration and 
enforcement insofar as possible committed to one depart- 
ment, officer or office. 


The Securities Act found in Sections 8114 to 8148 in- 
clusive, Compiled Statutes of Nebraska for 1922, should be 
amended in certain respects. Section 8115 pertaining to 
exemptions should be broadened somewhat and certain 
exemptions clarified. This section should contain in addi- 
tion to the exemptions already found therein an exemption 
for securities listed upon the New York, Boston, and Chi- 
cago stock exchanges. This exemption of course does away 
with the possibility of the Nebraska law eliminating any 
fraud which may be found in such securities, however the 
minimum of fraud is found in the securities listed upon 
these exchanges. It seems clear that these securities are of 
such character that qualification of same upon these ex- 
changes should warrant unrestricted trading in same. 


Certain of the exemptions stated in this section might 
be clarified and made more definite and certain: for in- 
stance, sub-sections “f’ and “j” pertaining to non-profit 
bearing securities issued by benevolent organizations and 
the sale of securities by the individual owner thereof. 


Where a foreign concern comes into the State of Ne- 
braska for the purpose of selling its securities and for this 
purpose only it appears that the law might well be amended 
in such fashion that the power of attorney filed by such 
foreign corporation for purposes of service of process might 
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well be limited to the service of process in actions growing 
out of the sale of securities. 


The law should be amended changing the fee basis 
entirely. Fees should be charged upon the basis of the 
amount of securities authorized to be issued and sold. The 
usual charge is fifty cents per one thousaiid dollars worth 
of securities with a minimum charge of ten dollars and a 
maximum charge of one hundred dollars. Also the fees 
for making of copies of the record and documents filed 
should be raised very materially. All fees collected should 
be reappropriated for the use of the department, which 
would reduce the net cost to the state very materially and 
make the operation of the department a negligible factor 
insofar as taxation is concerned. 


An addition should be made to the act by proper 
amendment providing for the registration of dealers in se- 
curities as such, that is the registration of persons or firms 
engaged in the business of buying, selling and handling se- 
curities which are exempt from the provisions of the Se- 
curities Act. Two primary reasons exist for this: first, in 
order to prevent good securities being handled in a fraudu- 
lent manner, and second, to give the legitimate dealers pro- 
tection from unfair competition. Such registration should 
be obtainable upon proper application made setting out the 
qualifications of the dealer, his experience, reputation and 
character, both as to personal and business, the class of se- 
curities handled, location and such other information as the 
department might require. A proper fee should be charged 
for the filing of such application and the registration. The 
registration should be effective for one year from the date 
of entry and renewable upon further application made. 


It is to be noted that this is the demand of securities 
dealers in other older and more populous states dealing 
more generally in securities than is done in Nebraska. The 
suggestion is that of the dealers themselves for the two 
principal purposes above enumerated and apears to be 
worthy and practical. 
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The injunctive feature of the law should be greatly en- 
larged. The department should be given statutory au- 
thority for the bringing and prosecution of injunction pro- 
ceedings. It should also be given authority to issue in- 
junctive orders so that in the event some person or firm is 
engaged in issuing or selling securities, or some other 
transaction which is of a suspicious character and which 
cannot be gotten at in any other manner by reason of the 
lack of jurisdiction or otherwise, the department should 
be in position and have statutory authority to issue an order 
enjoining further operation of the particular project, trans- 
action or persons, for a stated period of time pending fur- 
ther investigation, and should have full authority to make 
and conduct such investigation and issue a permanent order 
of injunction, require the qualification of the securities sold 
or the taking of such other action as might be found to 
be necessary upon investigation. 


Section 8120 should be amended providing that any 
authority granted or conferred by the Securities Depart- 
ment should be by order in writing under seal and formally 
executed irrespective of the purpose or object of the order or 
the authority conferred or the circumstances leading up 
to it. 


Some question having been raised as to the saving 
clause in the original enactment, House Roll 408, Chapter 
308, Session Laws of Nebraska for 1921, a proper saving 
clause should be appended to and made a part of the 
amendments made. 


These various matters relating to both the general in- 
corporation statutes and the securities act, while of im- 
portance sufficient to warrant their recommendation to the 
Legislature and action thereon by the Legislature, are not 
of as great importance as the matter of amending the law, 
both the general corporation statutes and the securities act, 
in such fashion that so-called “tramp corporations” cannot 
be brought into existence under the laws of Nebraska and 
that filings cannot be made only partially complying with 
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the law and then the promoters of the project proceed to do 
business as a corporation and to take subscriptions for 
sale and issue various sorts of securities and then claim 
that they are relieved from personal liability because of 
the pretended corporate charter and plead ignorance of the 
law to those persons whose money they have taken. Cor- 
recting the law in this respect is of paramount importance. 


As the law now stands articles of incorporation or 
amendments thereto can be filed in the office of the secre- 
tary of state before or at the same time that the applica- 
tion for authority to issue or sell stock is filed with the 
securities department or in fact can be filed without mak- 
ing any application at all. In the past a considerable num- 
ber of articles of incorporation have been filed in the of- 
fice of the secretary of state and the concern then pro- 
ceeded to operate as a corporation and to take subscrip- 
tions for, issue and sell alleged corporate stock, in some in- 
stances taking hundreds of thousands of dollars from Ne- 
braska citizens in exchange for absolutely worthless stock. 
The securities department has no opportunity to do any- 
thing in the way of preventing the fraud. The secretary of 
state’s office under the existing law is helpless. That officr 
as the law now stands acts in a purely ministerial capacity 
and must accept and file anything in the way of articles of 
incorporation which may be presented for filing as long as 
the incorporators verify their signatures before a notary 
public or other officer. 


Under the present law all that can be done under these 
circumstances is to enforce the penal provisions thereof. 
Usually the evidence necessary to do this cannot be obtained 
or the cost of obtaining evidence and prosecuting the cases 
is prohibitive. Quo warranto does not provide an adequate 
remedy. The corporate charter may be cancelled but the 
damage has already been done and the person who has 
done business with such concerns or parted with money 
for its stock is still faced with having to bear the expense 
and uncertainty of instituting legal action for the recovery 
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of whatever can be found, which is in fact nothing but a 
fishing expedition. 


The general incorporation statutes and particularly Sec- 
tion 461 Compiled Statutes for 1922 should be amended 
in such fashion that articles of incorporation could not be 
filed in either the office of the secretary of state or the 
county clerk or in any other office until written approval 
thereof had been first obtained from the proper state de- 
partment having jurisdiction over the particular class of 
corporations, their business and securities. This approval 
should be in writing, properly executed by the department 
as a part of its approval of the proposed company’s appli- 
cation for authority to do business as a corporation, issue 
and sell its securities and transact business and should be 
presented with the articles of incorporation or amendments, 
and constitute the authority for the secretary of state and 
the county clerk to accept articles of incorporation or 
amendments for filing. It is to be noted that this is the 
common method of procedure in other states and also in 
this state insofar as certain classes of corporations subject 
to the jurisdiction of other state departments are concerned. 


Attention is directed to the fact that the 1921 Session 
of the Legislature made this provision with reference to 
the incorporation of insurance companies. This method of 
procedure is not an innovation, but a method of procedure 
resulting from experience, is well tried and a matter of 
common sense. 


The amendment in this regard should provide specifically 
that articles of incorporation or amendments relating to 
corporate stock filed without such written approval, in 
nowise cut off personal liability or create a corporation of 
any sort or create any capital stock or in anywise affect 
or change the class or character of existing capital stock 
or have any effect whatsoever and that insofar as any pre- 
tended corporate charter is concerned same should be void 
where obtained in this manner. The law to this effect 
should include and apply with equal force to any and all 
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amendments to articles of incorporation filed or offered 
for filing having to do with the increase of corporate capital 
stock or changing the class or character of the existing 
corporate capital stock. 


In conjunction with this amendment to the general cor- 
poration statutes a further amendment should be made to 
the securities act to the effect that where any securities are 
issued or sold or subscriptions taken therefor, which secur- 
ities or the company issuing or selling same were subject 
to the provisions of the securities act, but the transaction 
whether it be the subscription, issue or sale was consum- 
mated without compliance with the securities act are void. 
In order to be fully effective such enactment or amendment 
must include the subscription, the sale, the issue and the 
security itself and must provide specifically that all are void 
where the transaction is consummated without — com- 
plying with the law. 


This amendment should further provide that any person 
into whose hands such void securities may fall in the usual 
course of business has a right of action for the recovery of 
the money or consideration paid therefor as in an action 
for money had and received with the legal right to recover 
not only against the person or concern taking the subserip- 
tion and making the sale but as against the issuing com- 
pany, the promoters, incorporators, officers, directors and 
any and all persons connected with the issuing concern or 
responsible for, participating in or having to do with the 
purported subscription, issue or sale. 


The statutory provision that the subscription, issuance, 
sale and the security itself subscribed, sold or issued in vio- 
lation of the law or without complying with the law are 
each void is a necessary adjunct to requiring full compli- 
ance with the law before issuing a corporate charter. This 
prevents flooding the country with bogus corporations and 
worthless securities and gives the purchaser who has been 
induced to do business with such concerns or to buy their 
securities at least an opportunity to recover his money with- 
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out having to do through the otherwise almost impossible 
mass of legal entanglements found to exist by reason of the 
creation of the pretended corporate entity cutting off the 
personal liability. 


With the law upon this basis it would be impossible to 
file articles of incorporation with the secretary of state’s 
office, the county clerk, and proceed with the issuance and 
sale of stock or the transaction of other business to the loss 
of the people of Nebraska and the gain of the promoters 
of the project and then leave the promoters with personal 
liability cut off by reason of the corporate charter and in 
position to plead ignorance of the law and raise an estoppel 
against the people whose money they have taken by reason 
of their participation in the unlawful act. 


That this legislation is important, in fact essential over 
and above. everything else is clear and beyond dispute if 
actual happenings are inquired into. Single instances 
where a corporate charter has been obtained in this man- 
ner, patents assigned to the corporation in exchange for 
large sums of its capital stock and the stock then sold 
to the people of Nebraska has resulted in millions of dol- 
lars worth of stock being purchased by Nebraska citizens 
when the single, sole and only asset of the corporation is- 
suing the stock consisted of the assignment of a patent 
right which was new, untried and worthless. 


This legislation, it should be noted, is not new, and also 
that it is in accord with the provision of the Nebraska 
Constitution found in Section 6 of Article 12, that “All 
fictitious increase of stock or indebtedness shall be void,” 
which is the law in many of the states. Also the further 
constitutional direction found in Section 1, Article 12, of 
the Constitution that the Legislature shall provide by gen- 
eral law for the organization, regulation, supervision and 
general control of all corporations. 


Attention is directed to the fact that the Nebraska Su- 
preme Court applied the law of Missouri to this effect 


LEGISLATIVE RECOMMENDATIONS 35 


in a suit involving Skinner Packing Company stock, which 
was sold to a resident of Missouri without first complying 
with the laws of Missouri. The law of Missouri being that 
not having complied with the law of Missouri and the 
transaction taking place in that state it was void and the 
purchaser of the stock afforded not only a theoretical ade- 
quate remedy at law but a practical remedy. 


Likewise with the law upon this basis the difficulty and 
expense of enforcing the law are reduced to the minimum. 
Under the present situation where stock is unlawfully sold 
and complaint is made, a large sum of money must be spent 
in gathering evidence, preparing and trying the cases and 
when the case is tried and conviction obtained the citizen 
is still out his money and faced with the necessity of bring- 
ing a civil action and breaking through all the legal en- 
tanglements to obtain a judgment and, then find that the 
funds have been dissipated and that the so-called corpora- 
tion has no assets. ..,, 


Placing the law upon the basis suggested makes the law 
itself practically self-enforcing, and in addition gives the 
citizen not only a theoretical remedy but an actual practical 
remedy before the court with an opportunity to obtain re- 
dress as against the persons usually responsible for the 
promotion of the project in the first instance and into whose 
hands the proceeds ordinarily pass. 


There are a considerable number of amendments, addi- 
tions and eliminations which should be applied to the 
statutes of the state pertaining to corporations. The above, 
however, is so clearly of major importance and so badly 
needed in order to stop flagrant abuses that it is considered 
that other lesser matters may well be passed by at this time. 


Submitted by, 


JOHN JACOBSON, 
Assistant Attorney General. 
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“THE CRIME WAVE”’ IN NEBRASKA, 1919-1922 


During the last two years there has been much discus- 
sion concerning the increase in crime. However, little or 
no definite information was available concerning this mat- 
ter. In order that the lawmakers, law enforcement offi- 
cials and the public might know the facts, it was decided 
to make a crime survey of the state of Nebraska covering 
the last four years. While I had desired to obtain a com- 
plete record of all the criminal prosecutions during this 
time, it was impossible to obtain extensive and accurate 
reports of prosecutions, other than those conducted by the 
members of this department and the county attorneys. On 
September 11, 1922, there was sent to each county attor- 
ney in the state blank forms covering each of the last four 
years together with a letter which read in part: 


“With your co-operation I intend to incorporate into a _ biennial 
report of this department, a comparative survey of the crime situation 
in Nebraska. As far as I know, no such survey has ever been made 
and I think you will agree with me that such a comparative survey 
covering the last four years, would not only be very interesting but very 
valuable. It will be well worth our time and trouble in compiling it. 


“The plan is to obtain from each county attorney separate reports 
of their offices for the last four years, that is, one report to cover from 
October 1, 1918 to October 1, 1919, another covering from October 1, 
1919 to October 1, 1920, another covering from October 1, 1920 to 
October 1, 1921, and the last covering from October 1, 1921 to October 
I, 1922. 


“The reason for making October 1st a starting point is that in 
order for these reports to be consolidated into our biennial report, we 
must have them by November Ist. 


“We are attempting this survey in addition to the required duties 
of this department in the hope that accurate records may be obtained, 
which will be of great benefit to furture legislatures and law enforcement 
officers. You may be sure that your co-operation in this matter will be 
appreciated and that you will be given credit for your assistance in the 
published summarized report. Any constructive suggestions concerning 
such a survey will be greatly appreciated.” 
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Complete detailed yearly reports from October 1, 1919 
to October 1, 1922 were submitted by the county attorneys 
of the following counties: 


Adams Kearney 
Antelope Keith 
Boone Keya Paha 
Brown Kimball 
Burt Lancaster 
Cass s . Loup 

Cedar McPherson 
Chase Merrick 
Cherry Otoe 
Dawson Pawnee 
Dodge Perkins 
Douglas Platte 
Dundy Richardson 
Fillmore Sioux 
Garden Sheridan 
Garfield Scotts Bluff 
Hall Thomas 
Hamilton Valley 
Hitcheock Washington 
Holt Wayne 
Hooker Webster 
Johnson York 


In all of these counties except Adams, Cherry and Mc- 
Pherson reports were also available from October 1, 1918 to 
October 1, 1919. A great deal of credit is due the county 
attorneys of the foregoing counties, whose courtesy and co- 
operation made this survey possible. 


To unite the individual reports with accuracy it was 
necessary to combine the complaints, informations or in- 
dictments filed under the heading PROSECUTIONS 
STARTED, and to combine the number of cases listed under 
“Nolle Prosequi and Pending” under the heading PEND- 
ING OR NOLLE PROSEQUI, as well as to make a general 
classification of “Paroles or Suspended Sentences.” The 
following compilation represents the prosecutions conducted 
by the county attorneys of the foregoing forty-four counties, 
which embrace a combined population of 756,243 out of the 
total population of the state of 1,296,372. The date ap- 
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pearing at the top of a column indicates the twelve months 
ending September 30 of that year. 

In explanation of the large number of prosecutions for 
failure to support or abandonment of wife and child it will 
be remembered that in a great many instances a criminal 
prosecution is started simply to compel the defendant to 
support his dependents, as required by law. Upon satis- 
factory settlements being made, or upon the defendant 
showing permanent intention to support his dependents( it 
is the custom of county attorneys to dismiss the crim- 
inal prosecution. 


The chart immediately following this notation holds much 
possibility for contemplation of those interested in crime 
and its causes. The conclusions that may be drawn from 
it are almost without number. In general, it may be said 
that the chart bears out the popular conception that there 
has been a real “crime wave.” It is also worthy of note 
that this periods has apparently closely followed the general 
financial depression. It will be noted that the classes of 
cases having to do with financial matters or with procuring 
of necessities of life have tremendously increased, while 
the crims of a personal nature have been constant and 
without much variation throughout the entire period. The 
particular crimes may well be studied separately by those 
who are interested. 

CLARENCE DAVIS, 
Attorney General. 
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CASES DECIDED BY THE SUPREME COURT OF 
NEBRASKA 


No. 22702 


Harry H. Adair, et al, v. Walter E. Miller. Action in 
equity seeking to enjoin the issuance of distress warrant 
and collection of taxes; appeal from Dakota county; af- 
firmed. 


No. 22076 
Charles T. Altis v. State of Nebraska. Non-support 
of wife and children; error to Lancaster county; reversed. 
No. 22729 
Walter Baker, true name unknown, vy. State of Nebraska. 
Forgery; error to Adams county; affirmed. 
No. 21314 
_Bee Publishing Company v. State of Nebraska. Libel; 
error to Douglas county; reversed. 
No. 22689 


Otto Benda, et al, v. State of Nebraska. Civil suit au- 
thorized by legislature; action for negligence of state em- 
ployees in cutting off water supply for cattle; appeal from 
Lancaster county; affirmed. 


No. 22990 
Charles Billings y. State of Nebraska. Illegal possession 
of still and mash; error to Antelope county; affirmed. 
No. 21875 
Isadore Bernstein vy. State of Nebraska. Receiving stolen 


property; error to Douglas county; reversed. 
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No. 22531 


George Blevins and Homer Blevins v. State of Nebraska. 
Violation of liquor law; error to Gosper county; affirmed. 


Howard T. Bray vy. State of Nebraska. Violation of 
liquor law; error to Thurston county; affirmed. 
No. 21912 
Lou Brown vy. State of Nebraska. Robbery; error to 
Morrill county; affirmed. 
No. 22452 


Jay Burns Baking Company, et al, v. Samuel R. McKelvie 
as Governor, et al. Constitutional test of Smith bread law; 
appeal from Lancaster county; affirmed. 


No. 21931 
P. R. Carpenter y. State of Nebraska. Practicing medi- 


cine without license; error to Brown county; affirmed. 


No. 22456 
Price Carrico v. State of Nebraska. Robbery; error to 
Madison county; reversed. 
No. 21830 


Walter Christiancy y. State of Nebraska. Rape; appeal 
from Fillmore county; affirmed. 


No. 21782 


Consolidated School District No. 14 of Richardson county, 
Nebraska v. Frank Albin and Ida M. Albin; appeal from 
Richardson county; affirmed. 
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No. 22011 
Ernest Darwin y. State of Nebraska. Rape; error to 
Gage county; affirmed. 
No. 21899 
Fred H. Denker y. State of Nebraska.. Forgery; error 


to Douglas county; affirmed. 


No. 22894 


Wesley Dill v. State of Nebraska. Obtaining credit by 
false pretenses; error to Burt county; reversed. 


No. 21929 


Allen Dyson vy. State of Nebraska. Burglary; error to 
Morrill county; affirmed. 


No. 21867 


Leslie S. Fields vy. State of Nebraska. Abortion; error to 
Douglas county; affirmed. 
Yo. 21829 
Ora Ford vy. State of Nebraska. Larceny of wheat; error 
to Chase county; reversed. 
No. 22813 


John L. Fowler y. State of Nebraska. Obtaining sign- 
ature by false representations; error to Lancaster county; 
reversed. 


No. 21407 


Stanley Fox v. State of Nebraska. Rape; appeal from 
Douglas county; affirmed. 
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No. 22406 
Henry Francisco y. State of Nebraska. Illegally operat- 
ing pool hall; error to Antelope county; affirmed. 
No. 22444 


Elmer J. Frey v. State of Nebraska. Violation of liquor 
laws; error to Thurston county; reversed. 


No. 22833 


Jack Frost v. United States Guaranty and Fidelity Com- 
pany. Workmen’s Compensation law; appeal from Lan- 
caster county; affirmed. 


No. 21975 
Henry Furrier, et al, y. Nebraska Building & Investment 
Company, et al. Receivership; reversed. 
Frank E. Schaaf v. State of Nebraska. Contempt; re- 
versed. 
No. 21883 
Louis Glebe v. State of Nebraska. Liquor; appeal from 
Webster county; affirmed. 
No. 22755 
John W. Hall vy. State of Nebraska. Receiving stolen 
property; appeal from Douglas county; affirmed. 
No. 22809 
Frank Hallett vy. State of Nebraska. Assault; error to 
Boyd county; affirmed. 
No. 22508 


Fred Hans v. State of Nebraska. Receiving stolen auto- 
mobile; error to Douglas county; affirmed. 
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No. 22137 
Jeremiah L. Heilman vy. State of Nebraska. Embezzle- 
ment; error to Thomas county; affirmed. 
No. 22656 
Dave Hukill and Roland Shafer vy. State of Nebraska. 
Burglary; error to Burt county; affirmed. 
No. 22265 
James B. King v. State of Nebraska. Murder; error to 
Lancaster county; affirmed. 
No. 22087 


Rudolph Kraus y. State of Nebraska. Murder; error to - 
Saline county; reversed. 


No. 22793 


Carl Lanning v. State of Nebraska. Rape; appeal from 
Richardson county; affirmed. 


No. 22199 


H. E. Larson vy. State of Nebraska. Embezzlement; 
error to Dixon county; affirmed. 


No. 22402 


Alton Laurie y. State of Nebraska. Contributing to de- 
linquency of minor; error to Hamilton county; affirmed. 


No. 21780 


Ray A. Lower vy. State of Nebraska. Indirect borrowing; 
error to Saunders county; reversed. 


No. 22542 


Ray A. Lower vy. State of Nebraska. Embezzlement; 
error to Saunders county; affirmed. 
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No. 22573 
William Maddox y. State of Nebraska. Murder; error 
to Thurston county; affirmed. 
No. 22605 
Mrs. C. L. Majors, first and real name unknown, alias 
Ethel Smith vy. State of Nebraska. Forgery; error to Lan- 
caster county; reversed. 
No. 22681 
Charles Markiewicz v. State of Nebraska. Murder; error 
to Douglas county; affirmed. 
No. 21955 


Al Mathes vy. State of Nebraska. Larceny; error to Har- 
lan county; reversed. 


No. 22732 


Villages of Maxwell and Brady v. Union Pacific Railroad 
Co., et al; appeal from order of the State Railway Com- 
mission in connection with electric transmission line; af- 
firmed. 


No. 21924 


Robert T. Meyer v. State of Nebraska. Violation of 
Siman language law; appeal from Hamilton county; af- 
firmed. 


No. 22098 
Henry Monder vy. State of Nebraska. Violation of liquor 
laws; error to Douglas county; affirmed. 
No. 22490 


William Morris v. State of Nebraska. Murder; error to 
McPherson county; affirmed. 


CASES DECIDED BY THE NEBRASKA SUPREME COURT 45 


No. 21682 


Barney McShane vy. Cornelius Murray, John Murray and 
State of Nebraska. Mandamus, disputed boundaries; 


error to Sheridan county; dismissed as to State otherwise 
affirmed. 


No. 21718 


Ferdinand Nabower vy. State of Nebraska. Rape; error 
to Adams county; reversed. 


No. 22019 


E. R. Needham y. State of Nebraska. Violation of traffic 
ordinance; error to Douglas county; reversed. 


No. 22424 


Nebraska District of Evangelical Luthern Synod of Mis- 
souri, Ohio and other states v. Samuel R. McKelvie, Clar- 
ence A. Davis and Otto F. Walter and their deputies, sub- 
ordinates and assistants. Constitutional test of Reed-Nor- 
val Act; injunction of petitioners; dissolved. 


Charles Nichols v. State of Nebraska. Murder; error to 
Cheyenne county; affirmed. 


No. 21721 


Joseph Nightingale v. State of Nebraska. Contributing 
to delinquency of a minor; appeal from Juvenile Division 
of District Court, Douglas county; reversed. 


No. 21722 


Philip Norton v. State of Nebraska. Contributing to de- 
linquency of minor; appeal from Juvenile Division of Dis- 
trict court, Douglas county; reversed. 
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No.: 21523 


Frank O'Neill vy. State of Nebraska. Possession burglar 
tools; appeal from Douglas county; reversed. 


No. 21927 
Lewis J. Pinn y. State of Nebraska. Perjury; error to 
Kearney county; affirmed. 
No. 22109. 


Clarence C. Porter v. State of Nebraska. Rape; error to 
Douglas county; affirmed. 


No. 21528 


Louis Pospisil v. State of Nebraska. Larceny; error to 
Pierce county; reversed. 


No. 21952 


Elmont F. Preston yv. State of Nebraska. Adultery; 
error to Otoe county; reversed. 


No 22279 
Elmont Preston y. State of Nebraska. Wife and child 
desertion; error to Buffalo county; reversed. 
No. 22101 


Melvin L. Rawlings, et al, v. C. B. & Q. R. R. Co., et al. 
Appeal from order of the State Railway Commission in 
connection with switches and transfer facilities between de- 
fendants’ lines of railroad; affirmed. 


No. 22197 


F. M. Ridings v. State of Nebraska. Violation of bank- 
ing law; error to Thomas county; affirmed. 
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No. 21771 
Edward V. Robbins y. State of Nebraska. Rape; error 
to Douglas county; affirmed. 
No. 21752 
Ross Roberts vy. State of Nebraska. Statutory rape; 
error to Red Willow county; reversed. 
No. 22219 
Maude Robinson and Grace Slade v. State of Nebraska. 
Larceny; error to Lancaster county; affirmed. 
No. 21315 
Victor Rosewater v. State of Nebraska. Libel; error to 
Douglas county; affirmed. 
No. 22616 


Russell Rozean v. State of Nebraska. Contempt of court; 
error to Nemaha county; affirmed. Fine cut down to 
$25.00. 


No. 219138 
William Schrum vy. State of Nebraska. Incest; error to 
Douglas county; reversed. 
No. 21928 


John Seaton y. State of Nebraska. Burglary; error to 
Otoe county; reversed. 


No. 22703 


Security State Bank y. Walter E. Miller. Action in 
equity seeking to enjoin the issuance of distress warrant 
and the collection of taxes; appeal from Dakota county; 
affirmed. ' 
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No. 21499 


Frank Sellers v. State of Nebraska. Automobile steal- 
ing; error to Douglas county; affirmed. 


No. 21739 


Ben A. Short, et al, c. O. & C. B. St. Ry. Co.; appeal from 
order of the State Railway Commission in re wages of 
street car employes; affirmed. 


No. 22583 


State of Nebraska v. John Badberg and Adam Kosmicki, 
Violation of liquor laws, constitutional test of Section 16 
of 1921 Prohibitory Act; appeal from Keith county; af- 
firmed. 


No. 22764 


Riley Smith v. State of Nebraska. Bank robbery; error 
to Saunders county; affirmed. 


No. 21800 
State of Nebraska vy. Frank W. Bartos and Stanley 
Bartos. Original disbarment Pree) discharged with 
a caution and reprimand. 
No. 21695 
State of Nebraska vy. William G. Crounse. Female labor 
act; error to Douglas county; exceptions to law, overruled. 
No. 22434 


State of Nebraska y. Bone Creek township; Butler county 
Nebraska. Promised apropriation for paving road; appeal 
from Butler county; reversed. 


No. 21725 


State of Nebraska v. Farmers State Bank, et al; Charles 
Iams, Administrator of the estate of Frank Iams, deceased, 
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Intervenor. Illegal interest on deposit as claim against 
guaranty fund; appeal from Burt county; affirmed. 


No. 22030 


State of Nebraska v. Ethel Thrall Maltby. Injunctive 
relief again chiropractors; appeal from Douglas county; 
affirmed. 


No. 22584 
State of Nebraska vy. John Opela. Violation of liquor 


laws, constitutional test of Section 16 of 1921 Prohibitory 
Act; appeal from Keith county; affirmed. 


No. 21387 


State of Nebraska v. Southern Elkhorn Telephone Com- 
pany. An action to compel service; appeal from Madison 
county; affirmed. 


No. 21601 


State of Nebraska, ex rel., Clarence A. Davis, Attorney 
General, v. Skinner Packing Company. Violation of blue 
sky law; original quo warranto; dismissed. 


No. 21881 


State of Nebraska, ex rel., Kenneth McDonald, County 
Attorney, and Clarence A. Davis, Attorney General, v. Wil- 
liam I. Dyson. Removal from office; appeal from Morrill 
county; affirmed. 


No. 22121 


State of Nebraska, ex rel., City of O’Neill v. Geo. W. 
Marsh, as Auditor of Public Accounts of the State of Ne- 
braska. Mandamus to register bonds; writ allowed. 


No. 22345 


State of Nebraska on relation of the Board of Regents 
of the University of Nebraska, corporation, v. Samuel R. 
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McKelvie, Governor of the State of Nebraska. Mandamus; 
settled. 
No. 22455 
State of Nebraska upon the relation of the City of Me- 
Cook vy. George W. Marsh, Auditor of Public Accounts of 


the State of Nebraska. Mandamus to compel auditor to reg- 
ister bonds; writ was granted. 


No. 22814 


State of Nebraska, on the relation of District No. 2 of 
Pierce county, Nebraska, v. George W. Marsh, Auditor of 
Public Accounts of the State of Nebraska. Original action 
in mandamus to compel auditor to register bonds; writ 
allowed. 

No. 22377 

State of Nebraska upon the relation of the County of 
Polk v. George W. Marsh, Auditor of Public Accounts of 
the State of Nebraska. Mandamum; peremptory writ al- 
lowed. 


No. 22525 


State of Nebraska upon the relation of the School Dis- 
trict of the City of Sidney, in the County of Cheyenne in 
the State of Nebraska v. George W. Marsh, Auditor of 
Public Accounts of the State of Nebraska. Mandamus to 
compel auditor to register bond; writ was granted. 


No. 22769 


State of Nebraska upon relation of the City of Tekamah 
v. George W. Marsh, Auditor of Public Accounts of the 
State of Nebraska. Original action in mandamus to com- 
pel auditor to register bonds; writ allowed. 


No. 21845 


Frank J. Strong v. State of Nebraska. Rape; error to 
Madison county; affirmed. ; 


CASES DECIDED BY THE NEBRASKA SUPREME COURT 51 


No. 21723 
Louis Swanson y. State of Nebraska. Contributing to 
delinquency of a minor; appeal from Juvenile Division of 
District Court, Douglas county; reversed. 
No. 22866 
Dewey Swedland vy. State of Nebraska. Larceny of wheat; 
error to Kearney county; affirmed. 
No. 21819 
Lawrence Thiede y. State of Nebraska. Manslaughter; 
error to Adams county; reversed. 
No. 21799 
Harry Thompson y. State of Nebraska. Murder; error 
to Stanton county; reversed. 
No. 22191 
Frank Ulaski vy. Morris Company. Workmen’s compen- 
sation; appeared as friend of court; appeal from Douglas 
county; affirmed. 
No. 21914 
William Watson v. State of Nebraska. Violation of 
liquor prohibition law, constitutional test of search war- 
rant statute; error to Sarpy county; affirmed. 
No. 22102 
Charles W. Wentz vy. State of Nebraska. Violation of 
banking law; error to York county; affirmed. 
No. 21828 
Joseph C. Wheeler vy. State of Nebraska. Rape; appeal 
from and error to Pawnee county; affirmed. 
No. 21868 


Urban R. Zediker v. State of Nebraska. Grand larceny; 
error to Box Butte county; reversed. 


CASES PENDING IN SUPREME COURT 


No. 22837 


Perry Anthony vy. State of Nebraska. Obtaining money 
under false pretenses by fraudulent stock sales; error to 
Lancaster county; argued and submitted. 


No. 22867 
Charles T. Altis v. State of Nebraska. Abandonment of 
wife and children; error to Lancaster county; pending. 
No. 22879 
Charles T. Altis v. State of Nebraska. Failure to pay 
temporary alimony; error to Lancaster county; pending. 
No. 23130 


T. B. Busboom, Chris Priess, Klaus Borchers, John 
Mumme, Oscar Deinert and H. C. W. Jarms y. State of 
Nebraska. Violation of Reed-Norval law; appeal from 
Lancaster county; pending. 


No. 23117 
Frank Caldwell vy. State of Nebraska. Assault; error 
to Sheridan county; pending. 
No. 22931 
Louie Clernt v. State of Nebraska. Bank robbery; error 
to Burt county; pending. 
No. 22977 


Wilbur Gardner vy. State of Nebraska. Robbery; appeal 
from Douglas county; pending. 
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No. 22915 
John B. Ingram vy. State of Nebraska. Unlawful pos- 
session of intoxicating liquor; error to Otoe county; argued 
and submitted. 
No. 23041 
Lena Lindeman et al v. St. J. & G. I. Ry. Co. Appeal 


from order of the State Railway Commission in connection 
with private crossing connecting two portions of complain- 
ant’s farm; pending. 

No. 28012 


Willard V. Matthews v. State of Nebraska. Embezzle- 
ment; error to Douglas county; argued and submitted. 


No. 22701 


Ernest Melcher v. State of Nebraska. Unlawful posses- 
sion and unlawful selling of intoxicating liquor; error to 
Stanton county; pending. 


No. 23089 


Claus Peterson v. State of Nebraska. Violation of liquor 
laws; error to Otoe county; pending. 


No. 23140 


Joy Roberts v. State of Nebraska. Carrying concealed 
weapons; error to Kearney county; pending. 


No. 23154 


Ada M. Samuelson and Jeanette McNall v. State of Ne- 
braska. Damages for loss of school land under re-survey}; 
appeal from Grant county; pending. 
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No. 22238 


Southern Nebraska Power Co. y. Nebraska State Rail- 
way Commission. Appeal from order of the State Railway 
Commission in connection with issue of securities; pending. 


No. 23053 


State of Nebraska v. Farmers State Bank of Halsey, 
Nebr., and Commercial Savings Bank of Des Moines, Iowa; 
First National Bank of Nora Springs, Iowa; Farmers and 
Merchants Bank of Manley (intervenors). Claims dis- 
allowed against guaranty fund; appeal from Thomas coun- 
ty; pending. 


No. 22865 


William Whetstone v. State of Nebraska. -Violation of 
liquor law; appeal from Brown county; pending. 


FOLLOWING CASES WERE AFFIRMED BY S8Us« 
PREME COURT—NO BRIEFS BEING FILED 
BY EITHER OF THE PARTIES 


No. 21471 
Sdward Falconer y. State of Nebraska. Douglas county. 


No. 22981 
Billy Georgis and Louis 8. Dochoff v. State of Nebraska. 
Douglas county. 
No. 22429 


Clarence King vy. State of Nebraska. Sarpy county. 


No. 22097 
Jay G. Lennon y. State of Nebraska. Douglas county. 


No. 21969 
Charles Murray y. State of Nebraska. Douglas county. 


No. 21962 
Joe Pierson, alias James Lyons v. State of Nebraska. 
,Douglas county. 


No. 21537 
Robert Rule v. State of Nebraska. Douglas county. 


No. 22105 
Lewis Schultz v. State of Nebraska. Burt county. 


No. 21665 


State of Nebraska on the relation of Leonard T. Fleet- 
wood v. Darius M. Amsberry. Lancaster county. 
55 


56 REPORT OF THE ATTORNEY GENERAL 
No. 21777 
Roy Smith v. State of Nebraska. Douglas county. 


No. 21563 
Cleve Todd v. State of Nebraska. Wheeler county. 


No. 21850 
Anton Tramp v. State of Nebraska. Knox county. 


No. 21349 
George Volker yv. State of Nebraska. Douglas county. 


DISTRICT COURT CASES 


Pelham Barrows v. George W. Marsh. Lancaster county. 
Appeal to district court from action of State Auditor to 
disallow a claim for services rendered during absence of 
Governor; judgment for defendant. 


Otta Benda, Leopold Benda, Jr., Hubert Benda, Bert 
Benda, Arthur Benda and Alfred Benda v. State of Ne- 
braska. Lancaster county. Loss of cattle; judgment for 
defendant; appealed to supreme court. 


Jay Burns Baking Co. et al v. Samuel R. McKelvie, as 
Governor, et al., Lancaster county. Constitutional test of 
standard weight loaf law, statute upheld in district court; 
appealed to supreme court; affirmed; appealed to United 
States Supreme Court. 


W. B. Comstock, et al v. Samuel R. McKelvie, et al. 
Lancaster county. Injunction to restrain operation of H 
Street Railway; no injunction has been issued and rail- 
way is still operating; pending. 


Abbie Hailey v. Mrs. Dora Doyle. Lancaster county. 
Application for writ of habeas corpus for release from 
confinement for medical treatment; writ denied. 


Jesse S. Hopkins v. William L. Connelly and Southern 
Surety Company of Denver, Colorado, a corporation, and 
the County of Dawes, Nebraska, and George E. Johnson, 
as State Engineer. Dawes county. Civil action on road 
contract; pending. 


George Michelsen v. James W. Wallace, Arthur Rowe, 
Gus Hyers, Maurice Mehrens, Fulton, first and real 
name unknown, and Smith, first and real name 


BT 
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unknown. Washington county. Detention of goods; dis- 
missed. 


Nebraska Chiropractic Association v. Howard H. Antles, 
Secretary of the Department of Public Welfare. Lancaster 
county; action to enjoin Secretary from issuing license to 
©. A. Pierce; tried; petition dismissed; injunction va 
cated. 


J. D. Ream, Alfred Johnson, D. 8. Sheets, John O. 
Schmidt and Andrew Dahlsten, Executive Board of the 
Nebraska Non-partisan League, on behalf of themselves 
and all other taxpayers of the State of Nebraska, similarly 
situated v. George W. Marsh, Auditor of the State of Ne- 
braska. Lancaster county. Attack by injunction on con- 
stitutionality of appropriation for Fort Crook road; in- 
junction allowed. 


John D. Sawyer vy. J. O. Moore, first and real name 
otherwise unknown. Seward county. Mandamus to re- 
instate inmate of Old Soldiers Home; writ refused. 


Charles Sitzman vy. L. C. Oberlies, A. E. Allyn, Katherine 
Worley, as the Board of Commissioners of State Institutions 
of the State of Nebraska, and Dr. 8S. J. Stewart, Supt. of 
Institute of Feeble Minded Youth, for writ of habeas 
corpus to secure release of three Sitzman children from the 
Home for Feeble Minded Youth. Gage county. Writ dis- 
missed; children remanded to custody of superintendent. 


In the matter of the application of Agnes Smith for a 
writ of habeas corpus to secure release from Home for 
Feeble Minded Youth at Beatrice. Gage county. Writ 
dismissed ; petitioner remanded. 


State of Nebraska v. H. H. Barge. Wayne county. 
Pleaded guilty to violation of banking laws. 


_ State of Nebraska v. Fred H. Claridge. Washington 
county. Embezzlement; pending. 
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State of Nebraska v. Dean Bliss. Lancaster county. 
Pleaded guilty to grand larceny; sentenced to peniten- 
tiary. 


State of Nebraska v. P. R. Carpenter. Brown county. 
Practicing medicine without a license; convicted and 
fined; appealed to supreme court; affirmed by supreme 
court. 


State of Nebraska vy. Boone Cheek Township, Butler 
County, Nebraska. Butler county. Promised appropria- 
tion for paving road; demurrer to complaint sustained; 
appealed to supreme court. 


State of Nebraska v. Georgia W. Clarkson. Phelps 
county. Injunction against unlicensed chiropractor; dis- 
missed. 


State of Nebraska v. Lawren E. Cooper. York county. 
Forgery; pleaded guilty. 


State of Nebraska vy. H. F. Cunningham, Knox county. 
Violation of grain warehouse law at Center; case tried; 
defendant found not guilty. 


State of Nebraska v. Houghton W. Kenyon. Lancaster 
county; receiving embezzled property; conviction. 


State of Nebraska v. Farmers Co-operative Grain & Coal 
Co. Lancaster county. Violation of grain warehouse law 
at Firth; plea of guilty. 


State of Nebraska vy. Ray A. Lower. Saunders county. 
Convicted of embezzlement from Valparaiso State Bank; 
appealed to supreme court. 


State of Nebraska v. Rae Maeckers. Boone county. 
Pleaded guilty to forgery; sentenced to penitentiary. 
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State of Nebraska y. Charles Maixner. Lancaster county. 
Pleaded guilty to violation of banking laws; sentenced to 
penitentiary one to twenty years on each of three counts. 


State of Nebraska y. Estate of Thomas Murphy, Deceased. 
Keith county. Claim against estate for support of inmate 
of Nebraska State Hospital for the Insane at Ingleside; 
claim allowed for state with interest. 


State of Nebraska y. Chester Razee. Kimball county. 
Arson; acquitted. 


State of Nebraska v. F. M. Ridings. Thomas county. 
Convicted of falsely issuing bank certificates of deposit; 
sentenced to penitentiary for one to ten years. 


State of Nebraska vy. F. R. Ward. York county. Forg- 
ery. Making false bank report; pleaded guilty. 


State of Nebraska v. Charles W. Wentz. York county. 
Convicted of making false banking report; sentenced to 
penitentiary. 


State of Nebraska y. K. W. Winters. Custer county. 
Selling stock in installment investment company without 
license; pleaded guilty. 


State of Nebraska, ex rel, Clarence A. Davis, At- 
torney General vy. Home State Bank, Dunning, Nebraska, 
and E. U. Emery, Intervenor. Blaine county. Receiver and 
guaranty fund sued; claim of $10,000 disallowed; case 
to be appealed to supreme court. 


State of Nebraska, ex rel, Clarence A. Davis, At- 
torney Generau v. Home State Bank, Dunning, Nebraska, 
and First National Bank of Glendale, Calif., Intervenor. 
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Blaine county. Receiver and guaranty fund sued; claim 
of $10,000 disallowed; case to be appealed to supreme 
court. 


State of Nebraska, ex rel, Clarence A. Davis, At- 
torney General vy. Home State Bank, Dunning, Nebraska 
and A. A. Rezac, Intervenor. Blaine county. Receiver and 
guaranty fund sued; claim of $282.00 disallowed; case to 
be appealed to supreme court. 


State of Nebraska, ex rel, Clarence A. Davis v. Farm- 
ers State Bank, Halsey, Nebraska, and Citizens State Bank, 
Bathgate, North Dakota, Intervenor. Thomas county. 
Receiver and guaranty fund sued, five claims of $1,000.00 
each disallowed; case to be appealed to the supreme court. 


State of Nebraska, ex rel, Clarence A. Davis v. 
Farmers State Bank, Halsey, Nebraska, and Commercial 
Savings Bank, Des Moines, Iowa, Intervenor. Thomas 
county. Receiver and guaranty fund sued; three claims 
of $1,000.00 each disallowed; appealed to the supreme 
court. 


State of Nebraska ex rel, Clarence A. Davis v. Farm- 
ers State Bank, Halsey, Nebraska, and Farmers Exchange 
Bank, Grafton, Iowa, Intervenor. Thomas county. Re- 
ceiver and guaranty fund sued; claim of $1,000.00 dis- 
allowed; appealed to the supreme court. 


State of Nebraska, ex rel, Clarence A. Davis v. 
Farmers State Bank, Halsey, Nebraska, and Farmers and 
Merchants Savings Bank, Manley, Iowa, Intervenor. 
Thomas county. Receiver and guaranty fund sued; two 
claims for $1,000 each disallowed; appealed to the su- 
preme court. 


State of Nebraska, ex rel, Clarence A. Davis v. Farm- 
ers State Bank, Halsey, Nebraska, and First National Bank, 
Nora Springs, Iowa, Intervenor. Thomas county. Receiver 
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and guaranty fund sued; four claims for $1,000 each dis- 
allowed; appealed to the supreme court. 


State of Nebraska, ex rel, Clarence A. Davis v. 
Farmers State Bank, Halsey, Nebraska, and Security Bank 
of Caddo, Texas, Intervenor. Thomas county. Receiver 
and guaranty fund sued; five claims of $1,000.00 each dis- 
allowed; appealed to the supreme court. 


State of Nebraska, ex rel Clarence A. Davis, Attorney 
General of the State of Nebraska v. John L. Schiek. Gage 
county. Suspension of sheriff from office; resignation before 
trial; judgment for costs for plaintiff. 


State of Nebraska, ex rel Nebraska Building and In- 
vestment Company, a corporation vy. Board of Commissioners 
of State Institutions of the State of Nebraska, et al. Lan- 
‘aster county. Mandamus case to require Board of Control 
to grant contract for state building to Nebraska Building 
and Investment Company; writ denied; appealed to su- 
preme court. 


State of Nebraska on relation of Leonard T. Fleetwood v. 
Darius M. Amsberry, as Secretary of State. Lancaster 
county. Application for. writ of mandamus; writ denied. 

State of Nebraska on relation of Orville L. Jones v. 
Darius M. Amsberry, as Secretary of State of the State of 
Nebraska. Lancaster county.. Application for writ of 
mandamus; writ denied. 


State of Nebraska on the relation of Henry A. 
Knutzen and Union Indemnity Company, a corporation vy. 
Board of Commissioners of State Institutions, et al. Lan- 
caster county. Mandamus to compel Board of Control 
to accept bond; writ granted. 


Harry Thompson y. Ira Miller, Sheriff. Lancaster coun- 
ty. Habeas corpus; extradition; writ dismissed and 
petitioner remanded. 


JUSTICE COURT CASES 


State of Nebraska v. Earl L. Sorenson. Lancaster 
county. Petition to hold defendant.as fugitive from jus- 
tice; petition granted. 
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CASES TRIED IN DOUGLAS COUNTY FOR THE 


Filed 
1-13-21. 


3-18-21. 


5-31-21. 


DEPARTMENT OF AGRICULTURE 


Cecil Eisenstatt, 414 No. 16th St., Omaha, Nebr. 
For maintaining unsanitary conditions. Fine 
$10.00, costs $2.50. 


Geo. and Jim Maragos, partnership, Florient 
Soda Room, Omaha, Nebr. For selling mis- 
branded food. Fine $10.00, costs $2.50. 


The Food Center, a corporation, and Anton 
Richle, 1814 Farnam St., Omaha, Nebr. For 
selling adulterated food, namely meat. Dis- 
missed. 


Swift and Co., Omaha. For selling misbranded 
food. Dismissed. 


McCord-Brady Company, a corporation, 13th 
and. Leavenworth, Omaha, Nebr. For selling 
misbranded food in package form. Fine $10.00, 
costs $2.50. 


Wm. Stelk Oil Company, a corporation, Omaha, 
Nebr. For selling gasoline below standard. 
Fine $10.00, costs $2.50. 


Paxton and Gallagher, a corporation, Omaha, 
Nebr. For selling misbranded food, viz. a prize 
package. Fine $10.00, costs $2.50. 


Paxton and Gallagher, a corporation, Omaha, 
Nebr. For selling misbranded food, viz. a prize 
package. Pending. 


8. L. Collins Oil Company, a corporation, Oma- 
ha, Nebr. For selling gasoline below standard. 
Fine $10.00, costs $2.50. 
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7-16-21. 


9- 9-21. 


9- 8-21. 


10- 6-21. 


10- 6-21. 


10- 6-21. 


10- 6-21. 


10- 6-21. 


10- 6-21. 
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Joe Morgan, 2801 Sprague St., Omaha, Nebr. 
For selling misbranded food. Fine $10,000, costs 
$2.50. 


Buehler Bros. and Charles Cook, 212 No. 16th 
St., Omaha, Nebr. For selling adulterated food, 
viz, meat. Fine $10.00, costs $2.50. 


Buehler Bros. and Gordon Ross, 2408 Cuming 
St., Omaha, Nebr. For selling adulterated food, 
viz, meat. Pending. 


Hayden Bros. and Thos. Cooney, 16th and Dodge 
Sts., Omaha, Nebr. For selling adulterated 
food. Fine $25.00, costs $2.50. 


Sam and Jake Berkowitz and Louis Sommer, 
Omaha, Nebr. For selling adulterated food. 
Fine $25.00, costs $2.50. 


Lincoln, Theodore (Gayety Theatre), Omaha, 
Nebr. For selling misbranded food in package 
form. Fine $10.00, costs $2.50. 


John Beshilos and Geo. Cosmas, Omaha, Nebr. 
For selling misbranded food in package form. 
Fine $10.00, costs $2.50. 


John Beshilos and Geo. Cosmas, Omaha, Nebr. 
For selling misbranded food in package form. 
Fine $10.00, costs $2.50. 


Joe Cacioppo, 1314 Farnam St., Omaha, Nebr. 
For selling misbranded food in package form. 
Fine $10.00, costs $2.50. 


Wm. G. Karschner, 1324 Douglas St., Omaha, 
Nebr. For selling misbranded food in package 
form. Fine $10.00, costs $2.50. 


Antoni Minardi and August Terisi, 614 So. 16th, 
Omaha, Nebr. For selling misbranded food in 
package form. Fine $10.00, costs $2.50. 


Ernest Jackson, Omaha, Nebr. For selling 
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12-13-21. 


3- 8-22. 
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adulterated hamburger meat. Fine $10.00, costs 
$2.50 

William Hiykel, Meats, 116th and Cass, Omaha, 
Nebr. For selling adulterated hamburger meat. 
Fine $10.00, costs $2.50. 

Rosenblum Grocery Co., a corporation, and 
Leroy B. Bain, 16th and Cuming, Omaha, Nebr. 
For selling adulterated hamburger. Fine $10.00, 
costs $2.50. 

Fred W. Marsh, Meats, 17th and Cuming, Oma- 
ha, Nebr. For selling adulterated oysters. Fine 
$10.00, costs $2.50. 

Charles Hahn, Omaha, Nebr. For selling adul- 
terated oysters. Fine $10.00, costs $2.50. 


Mose Jacobson, 17th and Douglas, Omaha, Nebr. 
For selling adulterated oysters. Fine $10.00, 
costs $2.50. 


Mose Jacobson, 17th and Douglas, Omaha, Nebr. 
For selling adulterated oysters. Dismissed. 


Hayden Bros., a corporation, and Thomas Flynn, 
17th and Douglas, Omaha, Nebr. For selling 
adulterated oysters. Dismissed. 


The Food Center, a corporation, and Jake Rosoff, 
19th and Farnam Sts., Omaha, Nebr. For cea 
ing adulterated oysters. Fine $10. 00, costs $2.5 


Interstate Dairy Co., 5037 Center St., Omaha, 
Nebr. For selling cream below standard for fat. 
Fine $10.00, costs $2.50. 


Peter Bang, 8720 N. 60th St., Omaha, Nebr. For 
selling cream below stavidara for fat. Fine 
$10.00, costs $2.50 


Theodore Garreros & Steve Abariotes, Olympia 
Candy Kitchen, Omaha, Nebr. For selling ice 
cream below standard. Fine $10.00, costs $2.50 


6-13-22. 


6-19-22. 


6-19-22. 


6-19-22. 


7- 6-22. 


8-10-22. 
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Henry Berger & I. T. Rohrer, So. Omaha Ice 
Cream Company, 4628 So. 25th, Omaha, Nebr. 
For selling ice cream below standard. Fine 
$10.00, costs $2.50. 


S. S. Porter, United Provisions Market, 4929 
So. 24th, Omaha, Nebr. For selling meat con- 
taining a preservative. Fine $10.00, costs $2.50. 


Lars P. Larsen, 3906 Vernon Ave., Omaha, Nebr- 
For selling cream below standard. Fine $10.00, 
costs $2.50. 


Armand Guenette, 608 So. 16th St., Omaha, 
Nebr. For selling adulterated hamburger. Fine 
$10.00, costs $2.50. 


Lewis Moskayvitz, Boston Store, 722 So. 16th, 
Omaha, Nebr. For selling adulterated ham- 
burger. Fine $10.00, costs $2.50. 


Charles Jensen, Route 8, Florence Station, 
Omaha, Nebr. For selling cream below standard. 
Fine $10.00. 


Charles Mann, 60714 So. 13th St., Omaha, Nebr. 
For operating a hotel in a dirty and insanitary 
condition. Order complied with. 

Chris Spanggaard, 1722 Reed St., Omaha, Nebr. 
For selling milk and cream below standard. 
Fine $10.00, costs $2.50. 

Frank Seydecker, 1951 St. Mary’s Ave., Omaha, 
Nebr. For selling adulterated hamburger. Fine 
$10.00, costs $2.50. 


Oscar M. Ziebold, 420 South 24th St., Omaha, 
Nebr. For selling gasoline below standard. 
Fine $10.00, costs $2.50. 
J. Ferrer, Oxford Hotel, 11th and Farnam, Oma- 
ha, Nebr. For maintaining dirty and insanitary 
conditions. Discharged. 
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James P. O’Brien, Main Hotel, 1913 Farnam St., 
Omaha, Nebr. Maintaining dirty and insanitary 
conditions. Discharged. 


Manhattan Oil Co., 19th and Howard St., 
Omaha, Nebr. For selling gasoline below stand- 
ard. Fine $10.00, costs $2.50. 


Stelk-Stkins Oil Company, a corporation, 24th 
and Leavenworth, Omaha, Nebr. For selling 
gasoline below standard. Fine $10.00, costs 
$2.50. 


CIVIL SUITS AUTHORIZED BY THE LEGISLATURE 
AGAINST THE STATE 


Victor Bal y. State of Nebraska. Grant county. Dam- 
ages for loss of school land under re-survey; judgment 
for plaintiif; settled by remittitur and appeal dismissed. 


Otto Benda, et al v. State of Nebraska. Lancaster 
eounty. Damages for loss of cattle through negligence of 
state employees; judgment for defendant; appealed to 
supreme court. 


Festus Corrothers v. State of Nebraska. Grant county 
Damages for loss of school land under re-survey; pending. 


George Manning vy. State of Nebraska. Grant county. 
Damages for loss of school land under re-survey; judg- 
ment for plaintiff. 


Joseph H. Minor vy. State of Nebraska. Grant county. 
Damages for loss of school land under re-survey; judgment 
for plaintiff. 


Ada M. Samuelson and Janet McNall y. State of Ne- 
braska. Grant county. Damages for loss of school land 
under re-survey; judgment for plaintiff; appealed to su- 
preme court. 


John P. Sibbitt v. State of Nebraska. Grant county. 
Damages for loss of school land under re-survey; judgment 
for plaintiff. 


Harry Sntton y. State of Nebraska. Grant county. 
Damages for loss of school land under re-survey; judgment 
for plaintiff. 


John H. Vinton y. State of Nebraska. Grant county. 
Damages for loss of school land under re-survey; judg- 


ment for defendant. 
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BANK FAILURES 


State of Nebraska, ex rel, Clarence A. Davis, 
General y. Farmers State Bank of Allen, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 
General v. Peoples State Bank, Anselmo, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 
General v. American State Bank, Aurora, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 
General vy. Farmers State Bank, Bayard, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 
General v. Farmers State Bank, Belvidere, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 
General v. Farmers State Bank, Benedict, Nebr. 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 


Attorney 
Receiver 


Attorney 
Receiver 


Attorney 
Receiver 


Attorney 
Receiver 


Attorney 
Receiver 


Attorney 
Receiver 


Attorney 


General y. Farmers Bank, Bennet, Nebr. Receiver ap- 


pointed. 


State of Nebraska, ex rel, Clarence A. Davis, 


Attorney 


General vy. The Banking House of A. Castetter, Blair, Nebr. 


Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, 


Attorney 


General vy. The State Bank of Ceresco, Ceresco, Nebr. Re- 


ceiver appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. South Fork State Bank, Chambers, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Farmers State Bank of Crawford, Crawford, 
Nebr. Receiver appointed. 


State of Nebraska vy. Farmers State Bank, Decatur, 
Nebr. Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Home State Bank, Dunning, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Endicott State Bank, Endicott, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Goodrich Brothers Banking Company, Fairbury, 
Nebr. Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Fidelity Trust Company, Fremont, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. State Bank of Gering, Gering, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Gurley State Bank, Gurley, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. The Farmers State Bank, Hadar, Nebr. Re- 
ceiver appointed. 


State of Nebraska v. Farmers State Bank of Halsey, 
Halsey, Nebr. Received appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. First State Bank, Hemingford, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A, Davis, Attorney 
General y. Farmers State Bank, Hoskins, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Kilgore State Bank, Kilgore, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Citizens State Bank, Kimball, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. American State Bank, Lincoln, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Midland Savings Bank, Lincoln, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. American State Bank, Long Pine, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. The Brown County Bank, Long Pine, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
Yeneral y. American State Bank, Merriman, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Nebraska State Bank, Milligan, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Farmers and Merchants Bank, Morrill, Nebr. 
Receiver appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Neweastle State Bank, Newcastle, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Obert State Bank, Obert, Nebr. Receiver ap- 
pointed 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Octavia State Bank, Octavia, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. The Exchange Bank of Ogallala, Ogallala, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. American State Bank, Omaha, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. First State Bank, Oshkosh, Nebr. Receiver 
appointed. 


State of Nebraska v. Farmers Bank of Page, Page, 
Nebraska. Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Bank of Cass County, Plattsmouth, Nebr. 
Receiver appointed. ' 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Farmers State Bank, Pleasanton, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. The Shelton State Bank, Shelton, Nebr. Re- 
ceiver appointed. \ 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Wayne County Bank, Sholes, Nebr. Receiver 
appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Nebraska State Bank, Sidney, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. First State Savings Bank, Superior, Nebr. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Community State Bank, Table Rock, . Nebr.. 
Receiver appointed. 


State of Nebraska v. Valparaiso State Bank, Valparaiso, 
Nebr. Receiver appointed. 


State of Nebraska v. The Farmers and Merchants Bank, 
Verdon, Nebr. Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Waco State Bank, Waco, Nebr. Receiver ap- 
pointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Farmers and Merchants Bank, Walton, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Bank of Waterloo, Waterloo, Nebr.  Re- 
ceiver appointed. 


The State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Farmers State Bank, Winside, Nebr. Receiver 
appointed. 


CASES IN THE SUPREME COURT OF THE 
JINITED STATES 


Jay Burns Baking Company, et al vy. Samuel R. Me- 
Kelvie, as Governor, et al. Error to supreme court of Ne- 
braska; constitutional test of standard weight loaf bread 
law; pending. 


Nebraska District of Evangelical Lutheran Synod of 
Missouri, Ohio and other states, et al v. Samuel R. Me- 
Kelvie, Clarence A. Dayis, Otto F. Walter and their dep- 
uties, subordinates and assistants. Error to supreme court 
of Nebraska; violation of Norval Act; pending. 


Robert T. Meyer v. The State of Nebraska. Error to 
supreme court of Nebraska; violation of Siman, Law; 
pending. 
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UNITED STATES DISTRICT COURT CASES 


B. F. Bush, Receiver, Missouri Pacific Railway Com- 
pany v. Nebraska State Railway Commission. Petition for 
injunction against enforcement of two-cent passenger rate 
act; pending. 


Chicago, Burlington & Quincy Railroad Company, et al 
vy. Nebraska State Railway Commission. Petition for in- 
junction against enforcement of act relative to caretakers 
of shipments of live stock; dismissed on motion of plain- 
tiffs. 


Chicago, Burlington &- Quincy Railroad Company v. 
W. H. Osborne, Jr., as State Tax Commissioner of the 
State of Nebraska, et al, as County Treasurers herein 
named. Application for injunction preventing the collec- 
tion of the 1921 and 1922 taxes upon a valuation fixed by 
the State Board of Equalization; injunction denied; ap- 
pealed to United States Supreme Court. 


Chicago & Northwestern Railway Company vy. W. H. 
Osborne, Jr., as State Tax Commissioner of the State of 
Nebraska, et al, as County Treasurers herein named. Ap- 
plication for injunction preventing the collection of the 
1921 and 1922 taxes upon a valuation fixed by the State 
Board of Equalization; injunction denied; appealed to 
United States Supreme Court. 


Chicago, St. Paul, Minneapolis & Omaha Railroad Com- 
pany v. W. H. Osborne, Jr., as State Tax Commissioner of 
the State of Nebraska, et al, as County Treasurers herein 
named. Application for injunction preventing the col- 
lection of the 1921 and 1922 taxes upon a valuation fixed 
by the State Board of equalization; injunction denied; 
appealed to United States Supreme Court. 
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Jacob M. Dickinson, Receiver, Chicago, Rock Island and 
Pacific Railway Company y. Nebraska State Railway Com- 
mission. Petition for injunction against enforcement of 
two-cent passenger rate act; pending. 


Goldwyn Distributing Corporation v. Clarence A. Davis, 
Attorney General of the State of Nebraska and Abel V. 
Shotwell, County Attorney of Douglas County, State of 
Nebraska. Douglas county. Constitutional test of motion 
picture advance deposit law. (Sections 2468, 2469, Com- 
piled Statutes of Nebraska, 1922) Held that that part of 
Section 2468, 1922 Compiled Statutes reading: “* * * 
and shall be deposited in a bank or trust company, within 
the State of Nebraska * * * ” was null and void; act 
otherwise upheld. 


Northwestern Bell Telephone Company vy. Clarence A. 
Davis, et al. Petition for injunction against the enforce- 
ment of the Commission’s order proposing a schedule of 
exchange and toll rates; pending. 


Union Pacific Railroad Company, et al vs. Nebraska 
State Railway Commission. Petition for injunction re- 
straining the defendants from interfering with the rates 
and charges authorized by the Interstate Commerce Com- 
mission (No. 11829); decree entered. 


BEFORE THE INTERSTATE COMMERCE 
COMMISSION 


Ballou Brick Co. et al. v. A. T. & S. F. Ry. Co. et al. 
Unjust and discriminatory rates on brick, tile, ete.; pend- 
ing. 


In the matter of rates on cement between points in West- 
ern Trunk Line Territory and adjacent territories. Decision 
reducing cement rates. 


In the matter of interstate and intrastate rates for the 
transportation of ordinary live stock, carloads from points 
in Nebraska to Omaha and South Omaha, in their relation 
to rates on the same commodity from points in Nebraska 
to Kansas City and St. Joseph, Mo., and Sioux City, Iowa; 
pending. 


In re tentative valuation of the property of the Chicago, 


Rock Island & Pacific Railway Company and affiliated 
companies; pending. 
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PROHIBITION ENFORCEMENT 


Douglas County 


Total number of cases tried ....... 1746 
Total number of convictions ....... 1212 


Total number of cases 


discharged. . .534 


Total number of cases appealed.... 204 
Total amount of fines collected .$35,21.51 


Fines of $5000..... 
Fines of $3000..... 
Fines of $2000..... 
Fines of $1500..... 
Fines of $1200..... 
Fines of $1000..... 


Fines of 
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Fines of $700...... 
Fines of $500...... 
Fines of $200...... 
Fines of $100...... 
Fines of $50....... 
Fines of $25....... 
Fines of $15....... 
Fines of $10....... 
Fines of $7.50..... 
90 day sentences... 
60 day sentences... 
30 day sentences... 


Less than 30 days 


Turned over to Fort { 
Turned over to U. S. Authorities... 1 
Bond forfeitures... . 


onet 6S de FENN gs. e'c0"e ore 0 o'e*s 


Cd 


Varese 6) wise ow, ert oie 


eters oe 8) Wee 9s ee © 


ee  D 


CFE -e- We ob we ee ow 


CU e-ast ee Sw ee Ue 8 


TESTE eee 9 0646 Boo: 518 


i ey, SRC a a Re ke er ae 


UOT eb kore wey Ww, eres 


| 


Dera e) OF Ore! ere & eo 


ior) 


Omaha ...-.... 


on ae) 
DHOPAVWSANHEDWHED 


SCHEDULE OF STATE’S PERSONAL PROPERTY IN 
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THE OFFICE OF THE ATTORNEY GENERAL 
DECEMBER 81, 1922 


Sets ‘Nebraska Supreme Court Reports, volumes 1 to 
105 each. 

Set Nebraska Supreme Court Reports (Unofficial), 1 
to 5. 

Volume each Session Laws, 1870, 1871, 1879, 1881, 1895, 
1905. 

Volumes each Session Laws, 1875, 18838, 1885, 1887, 1891, 
1893, 1899, 1901. 

Volumes each Session Laws, 1889, 1897, 1903, 1913. 
Volumes each Session Laws, 1907, 1909, 1911. 
Volumes each Session Laws, 1915, 1917, 1919, 1921. 
Volume each Session Laws, 1881, 1893, 1895, 1899. 
Volumes each Compiled Statutes, 1887, 1899, 1909, 1911. 
Volumes each Compiled Statutes, 1901, 1905, 1907. 
Volumes each Revised Statutes of Nebraska for 1913. 
Volumes each Compiled Statutes of Nebraska for 1922. 
Sets Cobbey’s Annotated Statutes, 1903, 1907, 1909, 
191A: 

Volumes General Statutes, 1873. 

Set of Nelson’s Encyclopedia, 12 volumes. 

Volumes Briefs and Arguments of Attorney General. 
Volumes Nebraska Synoptical Digest. 

Volumes Nelson’s Digest of Nebraska Supreme Court 
Reports. 

Volume Federal Rules and Regulations by Lapp. 
Volumes Irrigation Reports. 

Sectional cases containing books and reports. 

Oak file cases, containing records and briefs. 

Atlas. 

Standard Dictionary and stand. 
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Set Northwestern Reports, volumes 102 to 188. 
Roll-top desks. 
Flat-top desks. 
Tables. 

Leather chairs. 
Chairs. 

Revolving chairs. 
Leather settee. 
Scale. 

Line-a-times. 

Small oak file cabinet. 
Steel cabinets. 
Typewriters. 
Typewriter desks. 
Typewriter chairs. 
Revolving bookcase. 
Office letter files. 
Office dockets. 
Cash books. 

Hall trees. 

Iron safe. 

Small stepladder. 
Carpets. 

Portiers. 

Waste baskets. 
Cuspidors. 

Water tank. 
Electric fans. 


Dictophone, including two receiving machines and 51 


records. 


| Portrait each of Champion S. Chase, Seth Robinson, 


Joseph R. Webster, C. J. Dilworth, William Leese, Isaac 
Powers, George H. Hastings, C. J. Smyth, George H. 
Roberts, F. N. Prout, Norris Brown, A. F. Mullen, W. T. 
Thompson, Willis E. Reed, and Clarence A. Davis. 
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OMAHA BRANCH OFFICE PROPERTY 


Steel cabinet 

Flat top desks 
Typewriter desk 
Library table 
Revolving chairs 
Typewriter chair 
Straight back chairs 
Rug 

Brass cuspidors 
Waste paper baskets 


OPINIONS OF THE ATTORNEY 
GENERAL 


OPINIONS OF ATTORNEY GENERAL 
1919-1922 


Agriculture—Bovine Tuberculosis 


Method of determining recipient of indemnity in case of mortgaged 
tubercular cattle. 


Mr. Leo Stuhr, Secretary Department of Agriculture, Lin- 
coln, Nebr. 


Dear Sit: The solution of the question as to the proper 
recipient of indemnity paid for tubercular mortgaged cattle 
is found in section 7, chapter 29, Laws 1921. This section 
provides that when animals are destroyed pursuant to the 
provisions of the tubercular livestock indemnity act that 
the representative of vour department shall take reasonable 
precautions to ascertain whether there are any mortgages 
or liens outstanding against the animals and if there are, 
must submit full report concerning the same, together with 
“a statement showing what arrangements, if any, have 
been made to discharge the outstanding lien against the 
animals destroyed.” This statement I would suggest should 
be signed by both the mortgagor and the mortgagee, and in 
itself solves the problem as to whom you should pay the 
indemnity. I would pay no indemnity in default of such a 
statement. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
April 24, 1922. Assistant Attorney General. 
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Anti-discrimination—Complaint Directed to Creamery 
Companies 


To the President and Board of Directors: 


This is a letter which is being written to each of the 
half dozen large creamery companies operating in Ne- 
braska. 


For more than a year this office has been receiving con- 
stant complaint from small, independent concerns through- 
out the state that there was an apparent attempt on the 
part of the large creamery interests by a system of discrim- 
ination and unfair competition to stifle and put out of busi- 
ness, if possible, these small companies. Your company is 
doubtless aware that the Nebraska statutes prohibit a com- 
pany which operates stations at several points from paying 
a different price at one point than that which is paid at 
another, making allowance for the difference in freight 
rates, for the purpose of injuring a competitor. 


Several analyses of the price scale maintained by the 
various large creamery companies throughout different 
sections of the state have convinced me that the price 
scale maintained is not uniform among the various towns; 
that there is a wide variance in the price paid for these 
products at towns a very short distance apart. Whether 
this variance is occasioned by a desire to stifle local com- 
petition is not certain, but it is worthy of note that in most 
cases the highest prices are paid where a local creamery is 
in operation. This can only lead to the conclusion that 
the large creamery interests are attempting to pursue a pol- 
icy of stifling local competition. That is, I am convinced 
that either by accident or by design, where there exists a 
local creamery, the price paid for creamery products is 
materially higher than it is in those communities where 
there is no local competition. The reply may be made that 
the high price is necessary to meet the loacl competition. 
The answer is that so far as this department can determine, 
the rise in prices has been stimulated by the larger cream- 
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ery interests. The facts in these various communities 
throughout the state might be sufficient to justify this de- 
partment in a proceeding under the anti-discrimination law 
or under the anti-trust statute against the various concerns 
involved. On the other hand, such a proceeding might work 
an injustice against these companies. The matter is there- 
fore called to your attention and to your earnest considera- 
tion, coupled with the advice that this department is under- 
taking to scrutinize most carefully the price scale main- 
tained throughout the state, particularly where local inter- 
ests are in competition, and that a longer continuation of 
the policy which is at present being pursued can only lead 
to the determination by this department that the present 
plan is unjust and for an unlawful purpose. 


With this thought in mind and relying upon the desire 
of your company to obey the statutory law, we earnestly 
trust that the next few months will show such a change 
of policy as to remove whatever ground of suspicion may 
exist at present. I shall not undertake to disclose many 
of the towns where we have checked up this matter. It will 
suffice to say that the situation at Scottsbluff has been 
deplorable; that at Clay Center it has been bad, and that 
Bloomfield has been unsatisfactory. These are only three 
towns, but they are in three opposite parts of the state, 
and they illustrate that the situation is widespread 
throughout many, many other communities. 


Thanking you for your earnest consideration of the 
matters herein set forth, I am 


Very sincerely yours, 


CLARENCE A. DAVIS, 
December 14, 1922. Attorney Generel. 
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Banks—Blue Sky 


Burkett, Wilson, Brown and Wilson, 801 First National 
Bank Bldg., Lincoln, Nebr. 


Gentlemen: Pursuant to your request for informa- 
tion, I have made an examination of Chapter 18 of the Fed- 
eral Laws enacted by the 66th Congress, being an Act to 
amend the Federal Reserve Act, and “Creating Banking 
Corporations Authorized to do a Foreign Banking Busi- 
ness.” 


I have to inform you that it is my opinion that a 
corporation formed under this Act is not subject to the 
Blue Sky Law of Nebraska. The Blue Sky Law of Ne- 
braska specifically exempts securities issued by national 
banks, and while I realize that these banking corporations 
are not probably national banks within the common in- 
terpretation of that term, I do feel that it was never 
intended for our state to take jurisdiction of banking 
corporations which are under the jurisdiction of the Federal 
Reserve Board and the supervision of the United States 
Government, and therefore advise you that no application 
to the Bureau need be made. 

Very truly yours, 
CLARENCE §A. DAVIS, 
January 25, 1921. Attorney General. 


Banks—County Funds 


Mr. J. E. Swanson, Cashier, Farmers State Bank, Sew- 
ard, Nebr. 


Dear Sir: Section 6662 of the 1913 Revised Statutes 
provided that banks which were the depositories of county 
funds must give bond, ete. This act was passed in 1909, 
amending a similar statute. However, in 1919, the bank 
guarantee law was amended by Chapter 190 of the 1919 
Session Laws, found on page 705 thereof, the amendment 
providing, ‘“No bank which has complied in full with all 
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the provisions of this act shall be required to give any 
further security or bond for the purpose of becoming 
a depository for any public funds, but depository funds 
shall be secured in the same manner that private funds 
are secured.” 


This amendment did not repeal Section 6662 of the 
1918 Revised Statutes, mentioned above, but it is the 
opinion of this department that Section 662 was repealed 
by implication and insofar as it was in conflict with the 
later act. 


Therefore, it is the opinion of this department that a 
bank which has complied with the provisions of Article 16, 
Title 5, Chapter 190 of the 1919 Session Laws is not re- 
quired to give additional security in order to become the 
depository of county. funds, 


Trusting this: answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE. A. DAVIS, 
October 15, 1921. Attorney General. 


Banks—County Funds 


State banks are not required to give security to become depositories 
for county funds. 


Mr. J. B. Swanson, Cashier, Farmers State Bank, Sew- 
ard, Nebr. 


Dear Sir: Referring to your letter of November 2, 
let. me say that our letter of October 15 seems to answer 
your former inquiry. 


Summing up the letter of October 15, it advises you 
that state banks operating under the Guaranty Law were 
not compelled to give an additional security for the pur- 
pose of becoming a depository for county funds, 
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Referring to the question raised in your letter of No- 
vember 2 concerning whether a bank can demand its share 
of county funds in case it has refused to file a bond, you 
are advised that under our statutes, to-wit: that part of 
Section 6660 of the 1913 Revised Statutes, which has not 
been repealed either directly or by implication by subse- 
quent legislation gives the County Board power to select 
the banks which shall be depositories of money of the coun- 
ty, and provides that where more than one bank has been 
so selected by their County Board for such purpose the 
County Treasurer is not given any preference to any one 
or more of them in the money he may so deposit. There- 
fore, it is evident that the County Board has the discre- 
tionary power of designating certain banks for county 
depositories. 


Trusting that this answers your inquiry, I am, 
Very truly yours, 


CLARENCE A. DAVIS, 
November 10, 1921. Attorney General. 


Banks—County Funds 


The county board selects the depository banks in which county funds 
are to ‘be placed. 


Mr. W. H. Wiegard, Assistant Cashier, Citizens Bank, 
Mullen, Nebr. 


Dear Sir: Answering your inquiry regarding the 
deposit of county funds in depository banks, Section 6660 
of the Revised Statutes of 1913 provides that the County 
Treasurer shall deposit the funds collected by him in 
state, national or private banks doing business in the 
county. Any such bank located in the county may apply 
for the privilege of keeping such moneys. The County 


OPINIONS 91 


Board is required to act on such application or applica- 
tions of any and all banks, and the County Treasurer shall 
not deposit such money or any part thereof in any such 
banks other than such as may have been selected by the 
County Board. 


From the above you will see that more or less disere- 
tiun is vested in the County Board in selecting the particu- 
lar bank or banks in which the county funds shall be de- 
posited. This section further provides that where more 
than one bank may have been selected by the County 
Board, the County Treasurer shall not give a preference 
to any one or more of them so selected, but shall keep 
deposited with each of said banks such a part of the moneys 
as the paid up capital stock of the bank is a part of the 
amount of all the paid up capital stock of all the banks 
so selected, so that such money may at all times be deposited 
with said banks pro rata, as to their paid up capital stock. 


The above section indicates that after the County Board 
has selected certain depository banks, the County Treasurer 
must place in such banks such a part of the county funds 
as the paid up capital stock of such a bank is a part of the 
amount of all of the paid up capital stock of all the banks 
so selected. 


Section 6662 provides that the County Treasurer 
shall not deposit in any bank at any time any amount in 
excess of fifty per cent of the paid up capital stock of such 
bank, and further provides in case where the banks selected 
have not sufficient capital stock to receive the county funds, 
then the surplus of such funds shall be deposited in banks 
outside of the county. 


With reference to your rights in this matter, will say 
that if you were selected by the County Board as one of the 
depository banks, you have the right to insist that you 
receive such portion of the county funds, as your paid up 
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capital stock is a part of the amount of all the paid up 
capital stock of all the banks selected. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
December 12, 1921. Assistant Attorney General. 


Banks 


Mr. V. H. Rathsack, Receiver of Home State Bank, Dun- 
ning, Nebr. 

Dear Sir: Answering the questions which you asked 
in your letter of January 20: 

1.—Cashier’s checks and drafts are not protected by 
the Guaranty Fund according to the provision set forth 
in the Depositors’ Guaranty Law. They constitute pre- 
ferred claims and would prorate with the Guaranty Fund 
against the assets. These items should be attached to the 
claims and filed with you although this is not absolutely 
essential. 


2—Although the law is silent on this point the 
receivers of Nebraska banks have generally followed the 
practice of paying interest on time C/D’s up to date of 
payment by receiver. This applies to such C/D’s as were 
not due at the time the bank closed. 


3.—If a C/D was due before the bank closed the 
receivers have not paid interest after maturity. 


4—As a general rule the certificates of deposit are 
attached to the claims and filed with the receiver. I would 
advise that this be done as it would expedite matters and 
would not prejudice the claimant in any manner. 


5.—Claims which were rejected by you should be listed 
in your report to the court as rejected claims. It then 
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devolves upon the claimant to file a petition asking the 
court to enter an order for the payment of the claims and 
setting forth the grounds in support of such petition. 


6.—I would view with disfavor any practice of assign. 
ing claims before they are approved by the receiver. As a 
matter of law I see no reason why the claimant could not 
assign whatever claim he has against the receiver but I 
would not recommend this being done and therefore you 
should insist that the claimant himself file his claim with 
you and refrain from making any assignment to a third 
person. 

7.—The receiver has a right to apply a deposit of 
a claimant or any other claim in the hands of the claimant 
against a note or other claim held by the bank against 
such person. In other words, it is perfectly proper for 
him to offset the one against the other. 


S.—I do not understand the nature of your eighth 
question wherein you ask whether a claim can be assigned 
to you as receiver and before answering I feel I should 
have all the details of the particular transaction con- 
templated. 


With my kindest personal regards, I am, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
January 23, 1922. Assistant Attorney General. 


Banks 


Bank stock is transferred as other corporate stock. Transfer of stock 
of an insolvent bank by a stockholder, aware of the insolvency, does 
not release him from the liability prescribed by law. 

Mr. J. E. Hart, Secretary, Department Trade and Com- 

merce, State House. 
Dear Sir: The Attorney General is in receipt of 
your letter of June 21st inquiring whether or not it is 
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necessary for bank officers to agree to the assignment and 
re-issue of transferred shares of the bank stock when sold 
by its stockholders. 


We are not aware of any law which restricts the sale 
of bank stock any more than the stock of any other corpora- 
tion. However, sale of the stock by a stockholder where 
the bank is insolvent and he knows that the bank is in- 
solvent, does not release the stockholder making the sale 
from his liability as such stockholder and his liability re- 
mains the same as tho the sale had not been made. This 
is provided by Section 35, Article XVI of the Bank Act, 
contained in Chapter 190 of the Session Laws of 1919. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 22, 1921. Assistant Attorney General. 


Banks 


Payments from the special reserve of the depositors guaranty fund 
should be made upon order of the Department of Trade and Com- 
merce, made in accordance with law. 


Mr. Daniel B. Cropsey, State Treasurer, State House. 


Dear Sir: The opinion of this department has been 
requested relative to the mode of payment by the State 
Treasurer by the Secretary of the Department of Trade 
and Commerce of funds which are in the special reserve 
of the depositors’ guaranty fund kept with the State Treas- 
urer as a depository. 


Section 42 of the Banking Laws provides that in case 
of voluntary liquidation of a bank the full quota of the 
guarantee fund may be paid to the State Treasurer, by the 
bank so liquidating, and that the fund so paid in shall be- 
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come a part of the special reserve of the depositors’ guar- 
anty fund, as provided by law. 


Ordinarily, of course, claims against the funds in 
the hands of the State Treasurer should be paid out only 
by warrants by the Auditor, but it is provided by Chapter 
107, Laws of Nebraska, 1917, that it is the duty of the 
State Auditor to draw all warrants upon the Treasurer 
for money, except only in cases otherwise expressly provided 
for by law. It therefore follows if express provision is made 
for payment by another mode that no warrant from the 
State Auditor is required. 


The law provides: 


“Payments from the special reserve of the depositors’ guaranty fund 
shall be made by the State Treasurer upon orders from the department, 
and the State Treasurer shall convert the investment of the special 
reserve of the depositors’ guaranty fund into money or such portion 
thereof as may be necessary to satisfy such orders, the special reserve 
shall be considered a part of the depositors’ guarantee fund whenever 
the department shall draw against said fund as provided in Section 53 
of this Chapter, and the department shall issue an order to the State 
Treasurer for payment of the prorated share thereof.” 


Accordingly it is the opinion of this department that 
you should pay out the funds of this special reserve in 
accordance with the orders of the department, which should 
be in accord with the provisions of Section 53. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
March 31, 1922. Assistant Attorney General. 
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Banks 


To qualify as director of a state bank a person must own in his own 
name and right a certain amount of the bank’s stock. This require- 
ment applies to directors who were originally elected before this 
requirement was imposed by the legislature. 


Mr. J. E. Hart, Secretary of Department of Trade and 
Commerce, State House. 


Dear Sir: With reference to Section 10, Page 7 of the 
compiled banking laws of Nebraska for the year 1921 which 
section requires bank directors to own in their own name 
and right a certain amount of the capital stock, and in 
answer to your question as to whether this requirement 
which was enacted into law in 1909 applies to the directors 
of such banks that were organized before the passage of 
this act will sttae that it is my opinion this requirement 
must be complied with by all bank directors affected by 
this section who have been elected or re-elected after the 
passage of the act. 


It is generally recognized that the banking business 
is impressed with such a public use and is of such a char- 
acter as to warrant the legislature in the exercise of the 
state’s police power to impose reasonable regulations upon 
the means and methods by which it is conducted. 


The provision under discussion is nothine else than 
a regulatory measure and I believeit is fundamental that 
this type of legislation violates no contract, takes away no 
property and interferes with no vested rights for which 
reason I do not think it is susceptible to any attack on the 
ground of having a retroactive effect. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By JACKSON B. CHASE, 
September 16, 1921. Assistant Attorney General. 
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Banks 


An assessment on bank stock runs against the stock and not against the 
individual. 


Mr. T. M. Patterson, Plattsmouth, Nebr. 


Dear Sir: Regarding the special assessment which 
may be levied against bank stock for the purpose of repair- 
ing the credit of a bank, as authorized by Section 5 of 
Chapter 297 of the 1921 Session Laws, this section gives 
the directors the power to levy assessments on the stock for 
the purpose of repairing the credit of the bank, and any 
deficiency that may occur by reason of the impairment of 
the capital stock of said bank. 


The question you raised in our conversation was whether 
this assessment amounted to an assessment against the 
stock or an assessment against the individual. In this 
respect will say the law specifically provides that the assess- 
ment is on the stock and that if the owner of such stock fails 
to pay such assessment a sufficient amount of stock may 
be sold for the purpose of raising the amount of the assess- 
ment. You also inquired as to whether the proceeds of the 
stock sold being insufficient to pay the amount of the assess- 
ment if the stockholders would be liable for the deficiency. 
I do not think such liability would exist, for the reason 
that as indicated above the assessment is an assessment on 
the stock itself. 


As to the stockholder’s double liability will say that 
I do not think that a stockholder may be relieved of such 
stockholder’s liability by the mere selling of his stock in the 
manner. provided by this law, and for the purpose of rais- 
ing an assessment when the bank immediately fails there- 
after. It goes without saying that a stockholder knowing 
that his bank is in a perilous condition may not escape 
the stockholder’s liability by transferring his stock, for 
which reason I think that he would be equally precluded 
from avoiding such liability by consenting to the sale of 
that steck in the manner provided in this law. 
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Therefore in the particular case in which you are 
interested will say that the directors may levy an assessment 
against the stock and sell enough of such stock to pay the 
assessment, but if the proceeds of the stock sold 
were insufficient to pay the amount of such as- 
sessment I hardly think they would have recourse 
against the individual. After this assessment has been 
levied if the bank should be thrown into the hands of a 
receiver I think the stockholder whose stock was sold could 
be held on his double liability under the theory that he con- 
sented to the sale of his stock by refusing to pay the assess- 
ment, being at all times aware that the bank was in an 
unstable condition. 


I shall be glad to discuss this matter with you further 
if you so desire. 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
October 26, 1921. Assistant Attorney General. 


Banks 


A general claimant of a bank in receivership may set off against a 
debt owing the bank the amount of his general claim. But a stock- 
holder cannot set off against his stockholder’s liability the amount 
of his general claim, 


Hon. Robert R. Dickson, O'Neill, Nebraska. 


Dear Sir: Answering your letter regarding the ques- 
tion of setoff, which has arisen in the Page bank receiver- 
ship case, it seems that “A” owes a note to the bank, 
and has a general claim against the bank in an amount 
equal to or greater than that due on his note. The question 
is: Must “A” pay the entire amount owed on his note 
to the bank or may he have credited on the note the 
amount of his general claim against the bank. I do not 
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find that our court has passed on this question in recent 
years, but I am satisfied that “A” has a right to setoff the 
amount of his general claim against the amount of his 
debt to the bank, assuming of course that his general claim 
was in existence at the time the bank was a going concern. 


Section 7678, Revised Statutes, 1913 provides: 


“When cross-demands have existed between persons under such 
circumstances that if one had brought an action against the other a 
counter-claim or setoff could have been set up, neither can be deprived 
of the benefit thereof by the assignment or death of the other, but the 
two demands must be deemed compensated so far as they equal each 
other.” 


In the case of Salladin vy. Mitchell, 42 Nebr. 861, it 
appears that the defendant, Mitchell, was indebted to the 
N. W. Banking *Co., such indebtedness being secured by 
a mortgage. Before the failure of the bank Mitchell sold 
the mortgaged premises to one “B”, “B” deposited in the 
said bank a certain sum of money to the credit of Mitchell. 
The bank paid from this money deposited to Mitchell’s 
credit certain taxes and interest due from Mitchell, and 
issued to Mitchell a certificate of deposit in his favor for 
the balance. This amount was still due from the banking 
company to Mitchell at the time of the assignment, and 
Mitchell sought to setoff this amount against the amount 
due on the mortgage. 


The main question» involyed was whether Mitchell 
had the right to have the amount of his credit with the 
bank at the time of the assignment applied in satisfaction 
of his indebtedness to the bank. 


The Supreme Court in discussing the question and 
the meaning of the term “assignment” as set out in the 
code section, above referred to as Section 7678, held that 
this term is used by the legislature in the sense in which 
it is employed in proceedings in bankruptcy and _ insol- 
veney. The court further held that the right of setoff 
could be insisted upon independent of the code section, 
for the reason that this right existed before the adoption 
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of the code, and that the assignee succeeded to the rights 
of the insolvent bank as they existed on the date of the 
assignment, and no other or greater rights. 


This subject is covered to considerable extent in a 
note set out in Annotated Cases, 1916-D, on Page 599. The 
trend of the authority, as indicated by the cases referred 
to therein, shows. that the general accepted view is that the 
allowance of such setoff is not the creation of a preference, 
but on the other hand is an ascertainment of the just 
amount due from the debtor, The authorities seem to 
agree that a demand held by an insolvent bank against a 
third person is an asset of the bank only insofar as there 
may be a balance due upon the same after deducting what 
ever the bank may be owing the person against whom the 
demand is held. The reasoning employed by the courts in 
arriving at this conclusion is in substance to the effect 
that the assignment to the receiver passes the right and 
property of the corporation in the same condition and 
subject to the same equities as the corporation held them; 
that the receivers are not assignees for a valuable con- 
sideration. The strong argument in favor of this general 
rule is that there is no equity in putting a debtor of the 
bank, who has a just and legal setoff as against the cor- 
poration in a worse position and the creditors in a better 
position by the failure of the bank and the appointment 
of a receiver. To allow this right of setoff, there of course 
must be a mutuality of debts and credits between the 
parties, as .of the date of the insolvency. 


IT cannot see that the passage of the Guaranty Act 
would in any manner change this rule of setoff, since the 
rights of setoff as between the debtor and creditor must be 
considered to have become fixed before the date of in- 
solvency. The mere fact that the Guaranty Act makes 
provision as to preferred and general creditors could in 
my opinion have no bearing upon the right of setoff, which 
had accrued in the debtor at the time of the insolvency. 
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This is the second inquiry we have had in connection 
with this question, although the other inquiry was of a 
slightly different nature, for the reason that in the par- 
ticular case therein under discussion, the stockholder sought 
to setoff as against the stockholder’s liability the amount o* 
his general claim against the bank. I do not think this. 
could be done for the reason that there was no mutuality 
between the parties, as the general creditor of the bank 
does not as a matter of law owe the bank on his stock- 
holder’s liability, but on the other hand he owes the cred- 
itors and for the further reason that his stockholder’s 
liability was not existent at the time of the failure. There- 
fore in his case I would say that the right of setoff cou! 
not be urged. 


Of course, the situation in Nebraska is rather unusual 
owing to the fact that we have a Guaranty Fund, and 
this department would like to see this question of setoff 
passed upon by our Supreme Court. We are very reluctan* 
about writing this letter, as we cannot close our eyes to 
the fact that in many cases, this so-called right of setoff 
has been insisted upon to the prejudice of the insolven' 
banks and the Guaranty Fund. <A number of cases have 
arisen where certain banks holding bills payable against 
_ the insolvent bank and also carrying funds of the insolvent 

bank have insisted upon this proposition of setoff, and 
the banking department has in all cases taken the position 
that the bank holding such bills payable should release 
such sums as are in their hands to the receiver of the 
bank and should stand on their bills payable along with 
the other general creditors. For this reason I hope that 
the matter can be passed upon by our Supreme Court. 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
September 22, 1922. Assistant Attorney General. 
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Banks 


Letter concerning handling of state banks in the hands of receivers. 
Hon. John B. Raper, District Judge, Pawnee City, Nebr. 


Dear Sir: With the number of bank failures which 
we have had in the state during the last year and a half, 
involving as they do some $3,000,000 of assets which the 
Depositors’ Guaranty Fund has paid to the depositors of 
these banks, and out of which assets the Guaranty Fund 
must reimburse itself, if possible, the problem of efficient 
management of these receiverships has become quite acute. 
All of the receivers are men who have been selected by the 
Bankers’ Association with the sole thought in mind that 
they were the best available men to handle the receiver- 
ships. The Department of Trade and Commerce and my 
own Department have deferred largely to the wishes of the 
Bankers’ Association in the choice of these receivers. Our 
feeling has been that since the bankers had paid the de- 
positors, that morally they own the remaining assets; that 
whatever reimbursement they received had to come out 
of these assets, and that it was their own responsibility 
to make the most out of the process of liquidation. 


I feel that our receivers are on the whole doing ef- 
ficient work in the face of the general financial situation 
which has made collections almost impossible. I do no 
feel, however, that we are now securing the uniformity of 
action on the part of receivers that we should. Also, there 
are great possibilities of assisting various receivers, through 
other receivers, in the sale of real estate, the exchange of 
assets and other business matters. 


The Banking Department and my own office have 
felt for some time that the designation of some person with 
no other duties than that of counseling with and _ assist- 
ing the receivers would be a desirable thing. Such a man 
would amount to a specialist in the handling of these 
matters, in the working out of the complicated transactions 
which are involved in almost every failed bank, and would 
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be a valuable spur to the receivers to do their most efficient 
work. The designation of some such person has been ap- 
proved by the Bankers’ Association and I think by almost 
everyone familiar with the general situation. It has been 
repeatedly said that the Banking Department ought to hire 
such a man, but the last Legislature did not appropriate 
anything but the regular salaries to the Banking Depart- 
ment, and they have no funds with which to hire such an 
additional executive and need all of their regular force and 
more to handle routine matters. 


The suggestion has therefore been made that such 
a superintendent of receiverships be selected, and that 
he go carefully over the business of the various receiver- 
ships as frequently as possible, spending a few days with 
each receiver, as it becomes possible, or as his services 
would be valuable in helping the receiver solve’ some 
problem. 


I am therefore writing this letter to ask your idea 
of the feasibility of the plan, and more especially whether 
you think it would be a proper allowance that this superin- 
tendent of receiverships should prorate his expenses and a 
reasonable salary and file claims against the various re- 
ceiverships in proportion to the time he spends working 
with them. Our office is convinced of the legality of such 
a claim, because it is in payment for services actually 
rendercd the receivership, but we desire, if possible, an 
expression from the various district judges as to how they 
would view such a procedure as a matter of policy before 
we undertake it. 


If you think the plan outlined herein would be of 
benefit to the Guaranty Fund as a whole by providing 
uniformity ef action, additional incentive and supervision 
of receiverships, and the bringing into each case of a man 
who has specialized on these problems, I would be very glad 
if yeu would so advise me, and if most of the judges feel 
that the plan would help the Guaranty Fund and help them 
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in the supervision of these trust estates, we will allow the 
Department to proceed with the plan. If the District 
Judges do not favor it, of course we shall abandon it. 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
December 7, 1921. 


Binder Twine 


Farmers Union State Bachange, Omaha, Nebr. 
Attention: Frank Myers 


Dear Mr. Myers: Referring to your inquiry con- 
cerning binding twine, which is being sold in this state 
with tags attached such as you enclose, you are advised 
that it is the opinion of this department that these tags 
do not comply with the Nebraska law. 


Section 590 of the Revised Statutes of 1913 reads: 


“A stamp or label shall be placed on every ball of binder twine 
sold, exposed or offered for sale in this state, giving the name of the 
manufacturer or importer, the number of feet to the pound in such ball, 
the material from which it is made, the tensile strength, and the per 
cent of oil it contains and the date cf manufacture.” 


Section 591 reads: 


“Every manufacturer, importer or dealer, who fails to comply with 
the provisions of the next preceding section, shall upon conviction, 
be liable to a fine of twenty-five cents for each and every ball sold, 
offered or expcsed for sale; PROVIDED, however, the deficiency in 
length shall not exceed 5% of the amount as stated on the label or 
stamp as herein provided.” 


The tag does not comply with the law in that it does 
not state “the number of feet to the pound in such ball.” 
All of the other requirements have at least been colorably 
complied with. However, the statement on the tag that the 
average tensile strength is about 80 pounds is not very 
definite, and is not I think in strict compliance with the 
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section. The same may be said of the content per cent 
of oil given on the tag. 


The fact that the twine was made at Waupan Prison 
while the name on the tag is Consumers Cordage Company 
does not make it illegal, since Section 590 reads “manufac- 
turer or importer.” However, if the Consumers Cordage 
Company is neither the manufacturer or importer of this 
binder twine, then that requirement of the law has not 
been complied with. Perhaps, you can tell us whether this 
company is the importer of twine. 


Kindly give us all of the information regarding this 
company and the distribution of this twine which you have. 
It appears that they could be successfully prosecuted, and 
if the facts warrant such a prosecution, we will immedi- 
ately instruct the County Attorney of the county where the 
twine is being sold to start a prosecution. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
July 6, 1921. Assistant Attorney General. 


Blue Sky—3% Loan Contracts 
Mr. C. D. Ritchie, County Attorney, McCook. 


Dear Sir: The Bureau of Securities today received 
a complaint from Mr. ©. 8. Quick, Cashier of the State 
Bank of Indianola, saying that the Citizens Realty Loan 
and Savings Co. of Kansas City, Mo. were selling “8% 
loan contracts” in that vicinity. He also informs us that 
the agents do not have any permit or license to sell the 
same. This company comes within the installment in- 
vestment statute, as found in Article XVIII, Title V of 
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Chapter 190 of the Session Laws of Nebraska for 1919 
(Sections 8050 to 8062, ine., 1922, C. 8.) 


The Department of Trade and Commerce has denied 
the application of every such installment investment com- 
pany to operate in this state, as their methods of doing 
business are nothing more than a lottery. We are quite 
anxious to keep these fellows out of the state and to pun- 
ish any of them that try to do business in this state without 
having obtained the necessary permit. Therefore, can we 
ask you to get in touch with Mr, Quick, and to file a com- 
plaint against anyone there, who is violating the law in re- 
gard to the matters above stated? I am enclosing a copy 
of a complaint, which we used in Custer County. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
October 10, 1922. Assistant Attorney General. 


Board of Control . 


The Board of Control is required to make provision for the handling 
of its secretarial work. But if in the judgment of the Board the 
services of a special secretary are not required, the duties may be 
performed by another employee, 


Mr. L. C. Oberlies, Chairman, Board of Control, State 
Capitol Bldg., Lincoln, Nebr. 


Dear Sir: Replying to your letter of February 8th, 
requesting our interpretation of that part of Section 7188, 
Revised Statutes of Nebraska for 1913, which provides the 
following: 

“They shall employ a secretary at a salary of $1,800.00 a year, and 


may also employ at reasonable salaries such other assistants as are 
needed for the proper conduct of the office.” 
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Our opinion is that the word “shall” as used is man- 
datory in the sense that it directs that secretarial duties 
shall be performed in the department, and provides as to 
the amount that shall be paid the secretary who performs 
such duties. In other words, this section requires that the 
secretarial duties shall be performed and that the salary 
paid to the secretary shall be $1,800.00 a year and no more. 


I am of the opinion that this section is susceptible 
of a broader interpretation in so far as it relates to the 
actual appointment of a secretary, believing that it should 
be left to the good judgment of the board in dispensing 
with the regular secretary and thus effecting a material 
saving to the department, provided that the secretarial 
work which would have been performed by such secretary 
will be performed by someone else. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
February 10, 1921. Assistant Attorney General. 


Board of Control—Children 


The Board of Control may, independent of court action, transfer in- 
mates from the Home for Dependent Children to the Home for 
Feeble Minded Children. 


Mr. Chas. Matson, County Attorney, Lincoln, Nebr. 


Dear Sir: Answering your letter of August 2nd 
written by Mr. Max Towle having reference to the transfer 
of inmates of the Home for Dependent Children to the 
Nebraska Home for Feeble Minded Children and the man- 
ner in which such transfer may be effected : 


It is the opinion of this department that by virtue 
of Section 7223 Revised Statutes of Nebraska for 1913 as 
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amended by Chapter 241 of the 1921 Session Laws, such 
transfer may be made in two ways, namely: 1—by the 
Board of. Control; 2—by action of the Juvenile or County 
court. 


If the Board of Control would refuse to make the 
transfer it would be possible for interested parties to se- 
cure such action through the court, but I think the law 
confers authority upon the Board of Control to act inde- 
pendent of the court and in the absence of a court order. 


If the transfer was made by direct action of the Board 
of Control, I think the state would be obliged to assume 
the burden of expense. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
August 5, 1922. Assistant Attorney General. 


Bonds—County Treasurer—Cities 


A county treasurer is not allowed to authorize the investment of a 
sinking fund collected to redeem paving ‘bonds in city warrants. 


Mr. John F. Cordeal, Attorney at Law, McCook, Nebr. 


Dear Sir: Referring to your inquiry of November 22, 
you are advised that we are unable to find any statute 
which would authorize the County Treasurer to turn the 
sinking fund collected for the purpose of redeeming paving 
bonds over to the city for investment in city warrant or 
other temporary obligations. Since all authority for issuing 
bonds is purely statutory, it is our opinion that the statute 
should be strictly complied with in dealing with these 
matters. 


No doubt, you are familiar with Sections 298 and 295 
of the 1922 Compiled Statutes. We do not find any ex- 
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ceptions to the authority given in these sections in regard 
to paving bonds. As the authority is not given by statute 
to invest the bonds other than is provided in Section 293, 
it would be our opinion that this section should be followed 
strictly. 


You will understand that this is merely our opinion 
of what a court will hold, and that you will not in the 
least be bound by our construction of the law. 


Hoping that this may be of some assistance to you, 
IT am, 
Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 


November 16, 1922. Assistant Attorney General. 
Bonds—Schools—Counties 


Interest on sinking fund of school district collected fcr retirement of 
school bonds should be credited to county general fund and not to 
school district. 


Hon. John M. Matzen, State Superintendent, Lincoln, Nebr. 


Dear Sir: As to the right to the interest upon a sink- 
ing fund collected by the county treasurer from a school 
district to care for a bond issue, it would seem that al- 
though the money is collected from the district, the inter- 
est under Section 6661, Revised Statutes of 1913, should be 
applied by the county treasurer to the credit of the county 
general fund. 


As a matter of equity we appreciate that the interest 
on the sinking fund collected from the school district really 
ought to go to the credit of the school district, but under 
the statutes as they now exist, I fear the county treasurer 
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is legally correct in his position that the interest on the 
sinking fund should be paid into the county general fund. 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
August 14 1922. Assistant Attorney General. 


Cooperative Corporations 


Except where specifically otherwise provided cooperative corporations 
and stockholders thereof are subject to the same laws and liabilities 
as other corporations. 


Norris Grain Company, 303 Grain Exchange, Omaha, Nebr. 


Gentlemen: Responding to your inquiry under date 
of November 9th relative to the liability of co-operative 
companies in this state, or rather the stockholders of such 
eompanies for failure to publish an annual statement, as 
required by law, will say that we know of no exceptions in 
our law which would relieve co-operative companies and 
their stockholders from the provisions of the law which 
require such publication, and the same liability accrues 
as would accrue in other business corporations. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
November 14, 1921. Assistant Attorney General. 


Cooperative Corporations 


The distribution of the dividends of a cooperative corporation is regu- 
lated by its articles of incorporation and ‘by-laws. 


Mr. George W. Paxton, Holbrook, Nebr. 
Dear Sir: You ask concerning dividends in the Farm- 
ers Union Co-operative Elevator. In the first place, the 
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manner of the distribution of dividends depends upon the 
articles of incorporation and the by-laws of the corpora- 
tion. For instance, a co-operative company may pay the 
dividends either upon the basis of the capital stock or the 
patronage, or labor performed. 


However, two persons each owning the same amount 
of capital stock and each doing the same amount and 
kind of business with the corporation should, in the ab- 
sence of labor performed by either for the corporation, 
receive the same amount of dividends. I feel that I cannot 
tell you whether you have been done an injustice without 
knowing the basis for the distribution of the dividends of 
the Farmers Union Co-operative Elevator, as set out in 
their articles of incorporation and by-laws, and the amount 
and kind of business done by you as compared with the 
other stockholder mentioned in your letter, and whether 
or not the other stockholder has performed labor, ete., for 
the corporation. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
August 29, 1921. Assistant Attorney General. 


Corporations—Corporate Indebtedness—War Finance 
Corporation 


Mr. Thomas Lynch, Attorney at Law, 1002 City Nat. Bank 
Blidg., Omaha, Nebr. 


Dear Mr. Lynch: I have been confronted with exactly 
the same proposition that you have put up to me in regard 
to the formation. of cattle loan companies and the appar- 
ent limitation of indebtedness which is set forth in Section 
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569, 1913 Revised Statutes. In a letter to the War Finance 
Corporation, I simply pointed out this section of the 
statutes and told them that the matter had never been 
directly passed on by our Supreme Court, but that it has 
been the unanimous opinion of counsel for the cattle loan 
companies of the past that the two-thirds indebtedness 
limitation did not apply to contingent liability, so that 
these loan companies might endorse cattle paper without 
limit, the endorsement being considered a mere contingent 
liability. 


If therefore the War Finance Corporation will allow 
these cattle loan companies to rediscount it is my judg- 
ment that they may do so without limit as long as the 
War Finance Corporation will take their paper. If on 
the other hand the War Finance Corporation will not 
accept rediscounts but insists on each company borrowing 
money directly pledging the farmers’ notes as collateral 
then of course the corporation is bound by the two-thirds 
limitation. It is my understanding that the War Finance 
Corporation will accept rediscounts from these companies 
to enable them to avoid the limitation on their indebtedness. 
The views above expressed are those of a public official 
who was anxious to aid the War Finance Corporation in 
every way possible in bringing foreign capital into Ne- 
braska. As a technical matter in the capacity of counsel 
to the cattle loan company you and I both realize there 
is a possibility that the court might hold that the endorse- 
ment of notes was a liability intended to be covered by 
the two-thirds limitation, and that in exceeding the two- 
thirds limitation the directors had made themselves per- 
sonally responsible. This opinion has been expressed by 
some very good lawyers, and is certainly entitled to con- 
sideration. There seems to be no specific penalty on the 
two-thirds limitation, and no reason why this office should 
interfere in the least if the corporation sees fit to go beyond 
it, and especially is that true where they are endeavoring to 
assist. agriculture by floating their war finance loans. Of 
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course, the policy of our office is to assist the War Finance 
Corporation in every way possible so long as it does not 
conflict with definite statutory law. 


With kindest regards, I am, 
Very truly yours, 


CLARENCE A. DAVIS, 
November 1, 1921, Attorney General. 


Corporations—Blue Sky 


Nebraska corporations not within the specific exemptions found in 
Section 569 R. S. 1913 cannot lawfully incur corporate indebtedness 
in an amount exceeding two-thirds of the capital stock paid in and 
secured to be paid in. 


MEMORANDUM BRIEF ON QUESTION OF LIMITA- 
TION OF CORPORATE INDEBTEDNESS UNDER 
SECTION 569, R. 8. 1913. 


Section 569 of the 1913 Revised Statutes provides as 
follows: 


“Indebtedness limited—The articles of incorporation must fix the 
highest amount of indebtedness or liability to which the corporation 
shall, at any one time, be subject, which must in no case, exceed two- 
thirds of the capital stock: PROVIDED, HOWEVER, the above limita- 
tion shall not apply to the debts for the risks of insurance companies, 
deposits in banks, and the notes, bonds, or debentures, of any loan 
or trust company organized under the provisions of this chapter, where 
the payment of such notes, bonds, or debentures, shall be secured by 
the actual transfer of real estate by trust deed or mortgage, for the 
payment of such notes, bonds, or debentures, which said real estate so 
transferred shall be of twice the value of the par value of such notes, 
bonds, or debentures: PROVIDED, FURTHER, said limitation shall 
not apply to any loan or trust company’s guarantee for the payment 
after transfer of any notes, bonds, or debentures, where the same is 
secured by trust deed or mortgage as above stated.” 


Question has been raised concerning the application 
and interpretation of this section of the statutes and more 
particularly as to whether the term “capital stock” means 
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autherizcd capital stock or the capital stock subscribed for 
or paid in by stockholders. In other words, can a Ne- 
braska corporation legally incur indebtedness in an amount 
in excess of two-thirds of the par value of its subscribed 
or paid-up capital stock? 


Reference to authorities discloses the fact that the 
term “capital stock” in its common acceptance, signifies 
the amount fixed by the corporate charter to be subscribed 
and paid in or secured to be paid in by the shareholders 
of a corporation, either in money or in property, labor or 
services in the organization of the corporation or after- 
wards, and upon which it is to conduct its operations. The 
term “capital” as judicially defined in connection with cor- 
porate enterprises, means the amount of money invested in 
the business, the fund dedicated to a business to support its 
credit, to provide for contingencies, to suffer a diminution 
of lesses, and te derive accretion from gains and profits. 
(See Fed. 410), American Life Ins. Co. v. Ferguson (Ore.), 
134 Pac. 1029; Wetherbee v. Baker, 35 N. J. Eq. 501; 
People v. Commissioners, ete., 23 N. Y. 192.) 


The term “stock” as used in a similar connection is 
sometimes used in the same sense as “capital stock,” or 
“capital”, but it is often used to designate, not the capital 
stock in the hands of the corporation, but the shares of the 
capital stock in the hands of the individual shareholders or 
stockholders, or the certificates issued by the corporation 
to them. In this sense stock is an interest in the property 
of the corporation and belongs to the individual stockhold- 
ers and not to the corporation. (See Markle y. Burgess 
(Ind.), 25 N. E. 308; Henderson Bridge Co. vy. Commis- 
sion (Ky.), 29 L. R. A. 73 Affirmed; 166 U.S. 150; Wright 
yv. Ga. R. R. and Bank Co., 216 U. S. 420; State vy. Cheraw 
Co., 16 S. ©. 524; State v. Lewis (Wis.), 95 N. W. 288; 
Hall & Farley vy. Terminal Co. (Ala.), 56 So. 235.) 


The Century Dictionary defines “stock” as “the share 
capital of a corporation or commercial company; the fund 
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employed in carrying on some business or enterprise, di- 
vided into shares of equal amount, and owned by individuals 
who jointly form a corporation.” (See also Continental 
Securities Co. v. Interborough Rapid Transit Co., 165 Fed. 
945). “Stock in its general acceptation, when applied to 
business,” * * “means money invested in business. 
Capital stock and capital are synonymous terms, hence 
capital stock. In this general sense it is money invested 
in business operations, whether that business be conducted 
by a single individual, a partnership, a corporation, or gov- 
ernment; and it makes no difference how the money is ob- 
tained, whether by labor, by borrowing or otherwise.” 
* * “But when it is used in connection with a chartered 
or joint stock company, made up of individuals, it has a 
somewhat more limited signification. It means then the 
money advanced by the corporators or members as the cap- 
ital. In this latter sense money borrowed is not stock. 
Our opinion is that when the term ‘stock’ is used with ref- 
erence to railroad or other corporations, especially when 
it is used in connection with the privilege to subscribe 
thereto, it means capital stock.” State v. Cheraw Co., 16 
§. C: 524. 


Capital stock is the property of the corporation con- 
tributed by its stockholders or otherwise obtained by it-to 
the extent required by its charter. It has been said that 
the capital stock of a corporation is like that of a co- 
partnership or joint stock company, the amount which the 
partners or associates put in as their stake in the concern. 
(See Powers v. Detroit R. R. Co., 201 U. 8S. 543; Tenn. v. 
Whitworth, 117 U. S. 129; Ins. Co. v. Board of Rey. (Ala.) 
14 So. 490; St. Louis Co. v. Loftin (Ark.), 98 U. S. 559; 
Stamford Trust Co. v. Manufacturing Co. (Conn.), 75 Atl. 
90; Smith vy. Dana (Con.), 69 L. R. A. 76; Coal Co. v. 
Miller (Ill.), 86 N. E. 205; Markle v. Burgess (Ind.), 95 
N. E. 308: Bridge Co. v. Commission (Ky.), 29 L. R. A. 
73. Affirm. 166 U. S. 150; Bent. v. Hart, 73 Mo. 641; 
Storage Co. v. Board of Assessors (N. J.), 29 Atl. 160; 
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Tron, Co. y. Farmers Co. (Ohio), 30 N. E. 616; Ins. Co. vy. 
Ferguson (Ore.), 134 Pac. 1029; Cooke y. Marshall (Pa.), 
64 L. R. A. 413; Publishing Co. v. Wheel Co. (Tenn.), 31 
L. R. A. 593; Ins. Co. v. Hallifield (Tex.), 184 8. W. 776; 
Commission vy. Loan Co. (Va.), 20 8S. E. 364; Wells. v. 
Canal Co. (Wis.), 64 N. W. 69; Farrington y. Tenn., 95 
U. 8. 679; Coal Co. y. Miller (Ill), 86 N. E. 205; Chris- 
tenson vy, Eno. (N. Y.), 12 N. E. 648; Burrall y. Bushwick, 
75 N. Y. 211; State v. Cheraw, 16 8S. C. 524; Williams v. 
Telegraph Co., 93 N. Y. 162; Barry v. Ex. Co. 1 Sandf. Ch. 
(N. Y.), 280; Scottish Union vy. Boland, 196 U. 8S. 611; 
Banke y. Douglas County (Wis.), 102 N. W. 315; Goodnow 
v. Paper Co. (N. J.), 69 Atl. 1014; Ins. Co. v. Erie County, 
4 N. Y. 442; Fire Ins. Co. v. Ludwig (Ark.), 112 S. W. 
197; State v. Association, 23 N. J. 195; Tapscott v. River 
Co., 96° Pac. 271; Slater v. Taylor (Ill.), 89 N. E. 271; 
Audenreid yv. Milling Co. (N. J.), 59 Atl. 577; Burne y. Lee 
(Cal.), 104 Pac. 488; Cooper v. Utah Light Co. 102 Pac. 
202; Pietsch vy. Krause (Wis.), 98 N. W. 9; Judy v. Beck- 
with, 114 N. W. 565.) 


It has been said that there is no such thing as capital 
stock until it is issued and owned by the subscribers or 
purchasers. Capital stock is not in esse and is not prop- 
erty until it is subscribed for. Before that time it is a mere 
legal fiction. In this connection, in speaking of the stock 
of a railroad company, it has been said, “As well might the 
route for the road designated be called a railroad as to 
call the corporate means of creating the stock, stock.” 
Stock can be created only by contract, whether it be in 
the simple form of a subscription or in any other mode. 
There must be an agreement to take the stock, and nothing 
short of this can create it. This imparts to the stock the 
quality of property, which before it did not possess. It 
is called “capital stock” in the charter, because the cor- 
porate capacity to create it is given. The term “stock” as 
used in the charter before it is taken by subscription, means 
nothing more than a power in the directors to receive 
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subscriptions for stock.” (See Pt, Co. v. See. of State 
(Mich.), 87 N. W. 901; Sturges y. Stetson, 1 Biss. 246.) 


For recent cases involving the interpretation of the 
term “capital stock” it would be well to note the following : 


“The term ‘capital stock’ in its primary sense means, fund, prop- 
perty or other means contributed or agreed to be contributed ‘by share- 
holders as financial basis for prosecution of business of a corporation 
being made directly through stock subscriptions or indirectly through 
declartion of stock dividends.” Dodge v, Ford Motor Co. (Mich.) 170 
N. W. 688. 


“In the section of the statute providing a license fee for foreign 
corporations based upon the proportion of capital stock within the 
state the term ‘capital stock’ means the actual issued and paid for 
stock and not merely the authorized amount”, etc. State, ex rel Stand- 
ard Oil Co. v. Hull, (Wis.) 169 N. W. 617. 

“The words, ‘entire capital stock’ as used in a statute requiring 
a favorable vote of at least two-thirds of the entire capital stock to 
authorize an increase of the capital stock, means the entire issued or 
subscribed stock and not the entire authorized stock.” Missouri Valley 
Grocery! Co. v. Hall (N. D.) 178 'N. ‘W. 198. 


“It has been held to mean the amount paid in as used in a statute 
providing for the payment of a tax upon so much of any dividend 
declared which may exceed six per centum upon the capital stock”. 
Philadelphia v. Passenger Ry. Co., 102 Pa. St. 190. 


“It has been held to mean the amount paid in as used in an act 
of incorporation giving the company the right to borrow money in 
any sum not exceeding in amount ‘one-half of the par value of the 
capital steck’”. ‘Commission v. Lehigh Ave, Ry. Co., 189 Pa. St. 405; 
5 LRA 367. 


“The capital stock of a corporation is the property of the corpora- 
tion and constitutes a trust fund for the benefit of the corporation and 
its creditors.” Brooks v. Buys, 186 N. W. 472. 


The foregoing quoted decisions and excerpts from de- 
cisions constitute the majority interpretation of the term 
“capital stock”. They not only constitute the majority 
interpretation but complete examination will evidence the 
fact that the various courts are virtually unanimous in 
granting similar interpretation of the term. 


Again referring to section 569, it is very apparent 
that this section intends that corporate indebtedness shall 
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be limited. The problem is to define the limitation. The 
section in its forepart sets forth a general limitation ostens- 
ibly covering every type of corporation. However, this is 
qualified in the central and in the latter part of the section 
by certain proviso clauses, which provisos apparently ex- 
empt certain specific types of corporations from the appli- 
cation of the general statement. The provisos exempt in 
a degree insurance companies, banks and loan and trust 
companies. It will be noted that these latter types of cor- 
porations constitute what are generally termed as “mon- 
eyed” corporations as differentiated between that type of 
corporation and the general trading or manufacturing 
corporation. The section itself is incorporated under the 
article pertaining to the organization of corporations or 
what is often termed the “general enabling act”. The 
article complete constitutes the primary and general foun- 
tain head of power granted by the state for the purpose 
of the creation of corporations. As a part of the general 
article and at section 583 it is specifically provided that 
“any violation of the provisions of this article shall cause 
a forfeiture of all the privileges conferred by the same, 
and the court may proceed to close the affairs of the cor- 
poration, by an information for that purpose.” This article 
is in turn followed by other articles, such latter articles 
setting forth specific legislation for the creation and con- 
trol of special types of corporations. Article I, being the 
general enabling act, must accordingly be construed most 
strictly against the corporation claiming advantage of the 
powers conferred by it, and in favor of the public and 
any powers not clearly granted under the article are to be 
regarded as impliedly withheld. (See sec. 773, chap. 20, 
vol. II, Fletcher Cye. of Corporations and Cases therein 
cited). 


As before stated, section 569 has for its ostensible 
purpose the limitation of corporate indebtedness. The 
reasoning back of such limitation is obvious. Generally 
speaking there are four practical reasons for such limita- 
tion, these reasons having been developed out of the general 
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commercial development of this country and from the 
decisions rendered in jurisdictions where statutes of limi- 
tation of this character are plain. Briefly stated these 
reasons are, (1) for the protection of creditors and persons 
dealing with corporations in the extension of credit; (2) 
the protection of stockholders who may purchase stock or 
who have purchased stock; (3) the protection of the gen- 
eral public, even though the public may not be directly 
interested in the affairs of the corporation, as has been 
so fittingly said by one of the courts, such a limitation is 
“to protect the public, as insolvent, irresponsible corporate 
trading bodies would be more apt to break and thereby 
endanger credit and stability”; the fourth reason is that of 
an express deviation from the common law rule pertaining 
to the indebtedness of corporations. Under the common 
law and in the absence of charter restrictions a corporation 
could incur indebtedness in excess of its capital stock. 
(See Berry v. Merchants Exchange Co., 1 Sandf. Ch. N. Y. 
280; Roger v. Danby Universalist Soc. 19 Vt. 187). 


Now, taking up the section in question for the purpose 
of attempting its interpretation in accordance with the 
established rules of statutory interpretation we would of 
course in the first instance give to the language utilized 
in the section that interpretation which would be consistent 
with a common and accepted meaning of such terms. The 
section seems to be very clear with exception of the defini- 
tion of the term “capital stock”. We have noted the com- 
mon meaning attributed to said term, the general purpose 
of the secticn is obvious, the reasoning back of such statute 
is as stated, and beyond question the section is subject to 
a strict construction in behalf of the public and against 
the user thereof. In view of these things we would appar- 
ently be justified in placing a construction upon the term 
“capital stock” which would be consistent with the com- 
mon meaning attributed thereto. Such a meaning would 
give to the section a strict construction in favor of the 
public and would be consistent with the common reason- 
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ing back of such sections. However, let us go further and 
see whether or not the legislative body of this state has 
utilized the term ‘capital stock” in other sections of the 
statute and whether cr not such usage has been consistent 
in meaning, and if consistent in meaning, whether such 
usage is consistent with the meaning commonly attributed 
to the term as hereinbefore set forth. For our general pur- 
pose in this respect it will undoubtedly be sufficient to 
examine only these sections of the statute included within 
that portion of the statutes deyoted exclusively to corpora- 
tions, to-wit, chapter 14 and running from article I to and 
including article XXT. 


The legislature utilized the term “capital stock” in 
the following sections and manner. The term is used in 
section 551 and the section clearly indicates that the 
capital stock therein referred to means outstanding capital 
stock, The same situation is true with regard to sections 
577, 580, 587, 588, 592, 601, 625, 626, 698, 720, sub-sections 
2 and 3 of section 2 of article XV, sections 742, 743, 746, 
748, 758, 762 and 765. In fact in most of these sections the 
legislative body has used such terms in connection with 
capital stock as “fully paid in”, “paid up”, “subscribed” 
and “issued”. In other sections of the statutes the use 
of the term “capital stock”, although not expressly quali- 
fied, clearly indicates that the subscribed or paid up capital 
stock is referred to. The term is also used in sections 572, 
538, 589, 593, 762, 765, subsection (h) of section 2, article 
XXI, in a manner which clearly indicates that in those 
sections the legislature intended the use of the term to 
refer to the authorized or nominal capital stock of the 
corporation as apart from the paid in or subscribed capital 
stock. In the latter sections the legislative body specific- 
ally used words of limitation such as “authorized” and 
“ansubscribed”. 


Summarizing with regard to the sections noted it will 
be found that the term “capital stock” was utilized in the 
majority of instances without express words of limitation, 
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but in a manner clearly indicating the legislative intention 
that the term as used should be defined as paid in or sub- 
scribed capital stock. While in the minority instance, 
to-wit, in seven sections, the legislative body utilized the 
term “capital stock” together with express words of limi- 
tation and in a manner indicating that it intended that 
the term should mean nominal or authorized capital stock. 
In other words, the general use of the term by the legis- 
lative body indicates that where the term was so used that 
it was intended to refer to paid in or subscribed capital 
stock, and in the rare instances where it was utilized in a 
contrary manner specific words of limitation were inserted 
in conenction with the use of the term. Hence, from this 
analysis it would appear that the term “capital stock” 
where used throughout the statutory sections was used 
in a manner and with a meaning consistent with the com- 
mon acception of said term as developed throughout the 
country. 


Another point involyed in the interpretation of this 
section is that of the necessity of giving to the section 
such a meaning as will in the majority instance be certain 
in application, definite, and such as will render the section 
difficult to evade. If the section is construed to have ap- 
plication only to the authorized or nominal capital stock 
of corporations, such a construction would not be in 
accordance with the common meaning attributed to the 
term “capital stock”; such a construction would be a 
liberal one and not consistent with the domestic legisla- 
tive use of the term and would render the application of 
the section uncertain, indefinite and subject to subter- 
fuge and evasion. Such a construction would not carry 
out the reasons heretofore enumerated underlying such 
action. For instance, if the term “capital stock” as used 
means authorized or nominal capital stock, then there 
would be virtually no reason for the section. The common 
deviate therefrom there would be no purpose in adopting 
law rule is well established, and if it is not intended to 
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this section. Corporations could evade the application of 
the section at their will. Whenever their indebtedness 
reached a point where it might possibly exceed two-thirds 
of the par value of the nominal capital stock, all they 
would have to do to rectify the situation would be to in- 
crease the amount of their nominal capital stock. Credit- 
ors depending upon such limitation would be at the mercy 
of such corporations, likewise stockholders. Corporations 
could be incorporated in such a manner as to never be 
embarrassed by the application of this section. There is 
no limitation imposed by the statutes of this state with 
regard to the amount of nominal capital stock which a 
corporation may have. Such amount can run into bil- 
lions of dollars in par value. 


If the common meaning attributed to the term “capi- 
tal stock” applied to the section, to-wit, subscribed or 
paid in capital stock, such meaning would give to the 
section a strict construction in favor of the public; it 
would make the section definite in application; certain 
in application; the limitation prescribed easy of ascertain- 
ment; not subject the section to easy evasion; and would 
give the stockholders, creditors and the general public 
essential protection. It would likewise constitute a devia- 
tion from the common law rule and give to the section 
as a whole a force and effect which it would not otherwise 
have, and without which the necessity for such section 
would be nil. 


It should also be noted that this particular section 
has its primary application when and at such time as the 
corporation coming under it actually commences and 
transacts business. It is more than a mere statute of 
organization; it is a statute of control after organization. 
Tt pertains to the indebtedness created by the corporation 
in the transaction of its business. This being true, a 
practical interpretation of the statute would be to give 
to the term “capital stock” the meaning subscribed or paid 
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in capital stock as it is upon the money rightfully due or 
in the hands of the corporation upon which business is 
transacted. This money is the measure in a financial way 
of the ability of the corporation. It is the connecting 
feature between prospects and actualities. Having in mind 
the fact that the statute has application at the time 
the corporation commences business and thereafter during 
the transaction of the business of the corporation, we can 
refer to the common law rule with regard to the ne- 
cessity of the subscription of stock prior to the com- 
mencement of business by corporations. The common 
law rule in this regard is also the stated rule of law in 
Nebraska. Under the common law rule, a corporation 
having a fixed amount of capital divided into shares of a 
certain amount each could not proceed with the execution 
of its main object until all its capital was subscribed unless 
it was clearly provided that it might do so with a less 
subscription than the amount fixed by the charter. Our 
Supreme Court in the case of Livsey vy. Omaha. Hotel 
Co., 5 Neb. 50, stated as follows: 

“When the charter or subscription contract specifically fixes the 
capital stock at a certain amount divided into shares of a certain amount 
each the whole amount of capital so fixed and required for the main 
design of the company must be fully secured by a bona fide subscription 
before an action will lie upon the personal contract of subscribers to 
stock to recover an assessment levied on the shares of stock unless there 
is some clear provision in the contract to proceed in the execution of the 
main design with a less subscription than the whole amount of capital 
specified. This rule seems to be founded on the principle that by 
the terms of the grant to the corporation it is essential to the power 
of assessment for the general objects and purposes of the institution 
that the whole capital stock required by the condition precedent must 
be represented, and acted upon by the assessment, This doctrine has 


underwent an exhaustive discussion in many cases and it is not 
deemed necessary to bring into review the arguments in support of it.” 


The court cites cases in support of this doctrine, 
states it to be the English rule and the common law rule, 
and further states, 
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“The presumption is that the legislature had in their minds this 
common law doctrine then so well established and understood.” (See 
also 79 Neb. 591 and Macfarland v. ‘Association 53 Neb. 417; Hale v. 
Sanborn, 16 Neb. 1: Hurds v. Improvement Co., 35 Neb. 263. 


In cther words, this section has application in the 
major instance at the time and after a corporation pro- 
ceeds with the general transaction of its business. In 
order to proceed with the transaction of its business, both 
at common law and under the rule of law in this state, 
it must have subscribed capital. This subscribed capital 
must represent its credit worth, and until capital is so 
subscribed it cannot legally commence the transaction of 
business, and when it does so commence the transaction of 
business, then this statute must have its application and 
have application to the funds upon which the business ‘is 
transacted and these funds are primarily gained through 
the subscription of capital stock. And if it is true as the 
-court has stated, that the legislature must have had the 
common law rule in mind in the enactment of the general 
corporation statutes, then surely it must be presumed that 
the legislature in the use of the term “capital stock” in- 
tended that the term, unless specifically qualified, meant 
“subscribed capital stock”. 


As hereinbefore noted, sections of the character of 
section 569 have for their ostensible purpose the protec- 
tion of creditors, stockholders and the general public, or as 
has been stated by some of the authorities, such statutes 
have been set up for the purpose of “a check on improvi- 
dent management”, and if this is the reasoning back of 
such statutes, then truly the statutes must have applica- 
tion to subscribed capital stock and not merely nominal 
capital stock. Our Supreme Court in the case of Hamilton 
National Bank vy. American Loan and Trust Co., 66 Neb. 
67, had occasion to give consideration to section 569 of our 
statutes and in its opinion the court clearly considered 
the fact that this section was intended as a protective 
measure for the public as a whole. The court in passing 


OPINIONS 125 


on the section throws additional light on the subject of 
what the legislative body must have had in mind at the 
time the section was adopted. The court draws attention 
to sections 4 and 7 of Article XII of the constitution of the 
state. The sections are here quoted : 


“Sec. 4.—In all cases of claims against corporations and joint stock 
associations, the exact amount justly due shall be first ascertained, and 
after the ccrpcrate prcperty shall have been exhausted the original 
subscribers thereof shall be individually liable to the extent of their 
unpaid subscription, and the liability for the unpaid subscription shall 
follow the stock.” 


“Sec. 7.—Every stockholder in a banking corporation or institution 
shall be individually responsible and liable to its creditors over and 
above the amcunt cf stock by him held to an amount equal to his 
respective stock or shares so held, for all its liabilities accruing while 
he remains such stockholder, and all banking corporations shall publish 
quarterly statements under oath of their assets and liabilities.” 


The court draws attention to the various phases of 
liability undertaken by stockholders in the different types 
of corporations specified under the constitutional provisions. 
It draws attention to the fact that in the moneyed corpora- 
tions, to-wit, banks, insurance companies and loan asso- 
ciations, the stockholders are liable not only for the 100% 
represented by their investment in stock, but an additional 
100%. Whereas in the general trading corporations the 
stockholders are liable only for the unpaid portion of their 
subscriptions to the capital stock. In referring to this sec- 
tion of our statutes the court stated as follows: 

“By the terms of this section it was obligatory upon every cor- 
poration to set out in its articles of incorporation the amount of in- 
debtedness which it was authorized to contract. This, in all corpora- 
tions, except banks and banking institutions and insurance companies, 
was limited to two-thirds of its capital stock, the legislature no doubt 
having in mind the constitutional provision which we have quoted, which 
made the stockholders liable to the creditors of the bank over and above 
the stock by them held, to an amount equal to their respective shares; 
while by section 4, article XI, of the constitution, stockholders in other 
classes of corporations are only made liable to creditors of the corpora- 
tion to the extent of the amount of remaining due and unpaid on their 
subscriptions to stock.” 
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This decision of our court further bears out the theory 
that the legislative body of this state had in mind the ne- 
eessity of creating a definite credit margin which must not 
be exceeded by corporations. In the one case, to-wit, 
moneyed institutions, owing to the range of liability exist- 
ing against stockholders therein, the maximum limitation 
of indebtedness could be extended to a point beyond that 
pertaining to general trading corporations. Hence the 
provisos in section 569 of the statutes. On the other hand, 
owing to the limited liability resting against stockholders 
in general trading corporations, the maximum indebtedness 
is lowered to a point more consistent with such stock- 
holders’ liability. In other words, the legislature must 
have had in mind what it considered a fair margin of 
safety for the public, creditors and stockholders in the 
matter of corporate indebtedness and that the legislature 
must have also had in mind the common law rule concerning 
the necessity for subscription to the authorized capital 
stock of a corporation prior to the transaction of its busi- 
ness, and that having these things in mind, the legislature 
certainly must have intended that the measure of indebted- 
ness which could be created by corporations must be limited 
to a point of safety commensurate with the liability of the 
stockholders of corporations and that such liability must be 
measured by the actual capital subscribed or invested in the 
corporation. 


There is yet another feature which seems to bear out 
this statement that the legislative body must have had 
in mind the common law rule pertaining to the necessity 
of subscription for capital stock prior to the transaction 
of business, and that by using the term “capital stock” 
in a general way the legislative body intended that such 
term should mean subscribed or paid in capital stock, for 
the reason that certain specific sections of the statutes 
pertaining to the organization of special types of corpora- 
tions specifically gives to such corporations the right to 
commence the transaction of business when an amount of 
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capital stock less than the amount of authorized capital 
stock has been subscribed. For instance see sections 589, 
593 and 601 of the 1913 Revised Statutes. Undoubtedly 
the granting of these specific privileges is a clear indica- 
tion of the legislature’s intention with regard to the mean- 
ing of the term “capital stock” and its understanding that 
in the gencral instance the capital stock of a corporation 
means the subscribed capital stock representative of the 
funds with which the corporation will transact its business. 


So far in this discussion the discussion has been con- 
fined to a general comparison of the statutes of the state 
wherein the term “capital stock’ has been utilized, the 
decisions cf our own court, and now it will be well to turn 
attention to what the courts of other jurisdictions have de- 
cided in cases involving the interpretation of statutes of 
analogous character. In the case of Lehigh Ave. Ry. Ap- 
peal, Pa. 5 LRA 367, it appeared that the articles of a 
street railway company provided that “the said company 
shall have the power and authority to borrow money in 
any sum or sums not exceeding in amount one-half of the 
par value of the capital stock”. Ten per cent of the 
‘apital was paid in and the company proposed to issue 
bonds in a sum not equal to one-half of its authorized 
capital but greatly exceeding that proportion of the amount 
of capital actually paid in. A suit was brought to enjoin 
the issuance of the bonds except for a sum equal to one- 
half of the capital paid in and it was held that the suit 
could be maintained. The court said in part: 

“Whether it be for the purpose of adjusting and paying dividends 
to stockholders or of regulating the amount of taxes due to munici- 
palities having the right and power to tax, the amount paid is the capital 
stock of the company. Neither the cost of the road nor the authorized 
capital can be made the basis of dividends or taxation, but these must 
rest on the amount cof capital actually paid in. The company appar- 
ently proposes to exercise the power and incur a liability upon the basis 
of its capital stock and for this purpose, as for purposes of taxation 
or payment of dividends, its rights must be measured not ‘by nominal 


or authorized capital, but by the actual amount of capital paid in.” 
(See also 2 and 3 St. Passenger Ry. Co. v. Philadelphia, 51 Pa. 465; 
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Philadelphia v. P. & G. F. Passenger Ry. Co., 52 Pa. 177; Philadelphia 
v. Ridge Ave, Passenger Ry. Co., 102 Pa. 190). 


In the Citizens Passenger Ry. Co. v. City of Philadel- 
phia, 49 Pa. 351, the case involved these facts: An- 
action of assumpsit by the city against the company to 
recover alleged taxes due upon dividends paid, recovery 
being sued under a provision of law reading, “And the said 
company shall annually pay into the treasury of the city 
of Philadelphia for the use of said city whenever the 
dividends shall exceed six per centum per annum on the 
capital stock, the sum of six per centum on the dividends 
thus declared.” The company claimed the term “capital 
stock” meant “authorized capital stock”. Prior to this case 
the company had paid some taxes on the basis of paid up 
capital stock. The court held the tax to be based upon 
capital steck paid in and. stated, “In this particular case 
we feel sure that the law meant just what the company 
thought it did—that dividends were due to capital and 
not to mere moonshine”. 


It has been held that a limitation of the indebtedness 
of a corporation to the par value of the “capital stock” 
or to a certain proportion thereof, is to be construed as 
meaning the capital stock actually paid up and not the 
authorized capital stock. Paid up capital stock within the 
meaning of these provisions includes both the original 
issue of stock which has been paid up and amounts added 
to any stock dividends from time to time out of the profits 
earned by the corporation and the aggregate amount of 
paid up stock so determined limits the extent of the power 
of the corporation to incur indebtedness, (See Cunning- 
ham y. German Ins. Bank, 101 Fed. 977). 


There are any number of cases in the various jurisdic- 
tions involving the question of whether or not the excess 
of such limitations constitute an ultra “ires or illegal 
act and whether or not a corporation can be compelled to 
pay an excessive indebtedness so created. In virtually all 
of the cases read the courts did not directly interpret 
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any particular statutory provisions so far as giving an 
express meaning to the term “capital stock” is concerned. 
However, in virtually every case the effect of each case 
is to by implication give to the term “capital stock” under 
such statutory provisions the meaning of paid up or sub- 
scribed capital stock. These cases are particularly prev- 
alent in the Iowa jurisdiction where a statute of similar 
nature to that of Nebraska is in effect. These cases are 
not cited for the reason that they do not involve the direct 
interpretation of the words “capital stock” and that the 
court does not set down a definition of the term in that 
connection. In various of the cases counsel for both sides 
of the question apparently admit that the term “capital 
stock” means subscribed or paid up capital stock. The 
effect of all this is that apparently only in a very few 
cases have statutes of this nature been called upon for 
interpretation as to whether or not the capital stock re- 
ferred to is authorized capital stock or subscribed capital 
stock, the general practise seeming to be that such sections 
refer to paid up capital stock. 


Now, sumarizing the points developed it will be noted 
that the common acceptation of the term “capital stock” 
means subscribed or paid in capital stock. The legisla- 
ture of this state has used the term “capital stock” in a 
consistent manner and in a manner consistent with the 
common meaning of the term, and if any other than the 
common meaning is applied it will be found that the legis- 
lative use of the term then becomes grossly inconsistent. 
Only through the acceptance of the common meaning can a 
strict interpretation be properly applied to. this section. 
To apply to this section and the term thereof the meaning 
“authorized capital stock” would mean a liberal construe- 
tion against the public and in behalf of the corporation 
claiming advantage of the effect of the statutes. Through 
the medium of application of the common meaning of the 
term to the term as used in section 569 of the statutes, the 
section then becomes certain of application and difficult of 
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evasion. Contrary use of the term renders the section 
uncertain in application and subject to evasion. By at- 
tributing the common meaning to the term “capital stock” 
as used in the section, we carry out the ostensible purpose 
of the section so far as deviation from the common law 
rule is concerned. If we apply a meaning which would 
constitute the term “capital stock” as authorized capital 
stock, then we have not deviated from the common law rule 
and we have deliberately destroyed the fundamental reas- 
oning back of the enactment of such statutes as the section 
under construction. If we give to this section and the 
terms thereof the common meaning attributed in other 
jurisdictions with regard to the term “capital stock”, such 
a meaning is then consistent with the theory espoused by 
our Nebraska Supreme Court in the Livesey case, the 
American Bank case and others as hereinbefore referred 
to. Otherwise it would be inconsistent with the theory of 
the court. By attributing to the term “capital stock” thé 
common meaning as given by other jurisdictions we are 
able to give definite protection to the creditors, stockhold- 
ers and the general public and to provide a check on im- 
provident management and to prevent corporations from 
borrowing money upon empty credit and to prevent their 
pledging as a security that which is not in being and 
which has no measurable value. 


If these things be true and if this interpretation is 
correct, then Nebraska corporations not specifically ex- 
empted from the operation of section 569 must not 
incur indebtedness in excess of two-thirds of their sub- 
scribed capital stock. A violation in this respect will sub- 
ject such corporations to the forfeiture of their charters, 
as provided under section 583 of the 1913 Revised Statutes, 
and plainly the creation of such excessive indebtedness 
would be ultra vires, if not in some cases, illegal. 


JOHN JACOBSON, 
March 30, 1922. Assistant Attorney General. 
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Corporations—Blue Sky 


1. The theory of the Nebraska Securities Law, Sections 8114 to 8145 
inclusive Compiled Statutes of Nebraska for 1922, is that the state 
shall supervise the use of the corporate machinery of the state when 
same is utilized by any and all individuals. 


2. Under the 1921 Nebraska Securities Law, Sections 8114 to 8143 
inclusive Compiled Statutes for 1922, the status cf a concern obtain- 
ing a new charter or reincorporating where the corporate charter 
has expired by charter limitation or by operation of law is the 
same as that of a new corporation just being organized. 


Wharton & Waldron, Attorneys, Omaha National Bank 
Bldg., Omaha, Nebr. 


In re: Holmquist Elevator Company. 


Gentlemen: Replying to yours of the list instant 
would advise that your clients are really in the position 
of incorporating a new and distinct company. They al- 
lowed the charter of the old company to expire. 


Under the 1921 securities act it is provided that any 
new corporation not specifically exempted under Section 
2 of the act must apply to this Bureau and receive authority 
prior to the issuance of any of its stock. This is true 
without regard to whether such stock is to be issued to 
the incorporators or others, the theory of the Nebraska 
act being to supervise the use of the corporate machinery 
of the state when same is utilized by any and all individuals. 


We have had several cases presented to us very similar 
to the ene which you present. One of the biggest whole- 
sale grocery concerns in Lincoln discovered several months 
ago that its corporate charter had expired by limitation and 
that it was necessary to reincorporate. The matter was 
thoroughly discussed with the attorneys representing the 
company and application was made and order issued. 


Your attention is specifically directed to Sections 3, 
4, 5 and 7 of the act. We believe the language therein 
contained will clarify this situation for you at once. 
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Under the circumstances which you enumerate, to-wit: 
the existence of this enterprise in the past, the fact that 
it is contemplated merely to continue the business of the 
old enterprise and not interest new capital in same we 
believe that we will be able to handle this case for you 
without any particular trouble or delay. 


We would suggest that you withhold the filing of 
articles of incorporation from the county and state offices 
until you have made the appropriate application and sub- 
mitted copy of the proposed articles to the Bureau. We 
suggest this not with the idea that your articles will be 
insufficient but experience has shown us that many times 
we are able to catch little deficiencies and to offer advice 
to applicants which will assist them in really carrying 
out the proposition which they have in mind. 


We note from our past correspondence concerning 
this company that we have forwarded to you the regular 
application blanks but in case you have mislaid them, for 
your further conyenience we are forwarding a new set of 
blanks. These blanks will not apply throughout to your 
particular case but we utilize only one form: of ‘lanks 
for all the various propositions. Those portions of these 
blanks which do not apply to your case should be so 
designated. From cur experience in these matters we are 
taking the liberty of pencil checking certain portions of 
the blanks which we believe may have application to your 
ease. 


Should there be any further questions in your mind 
concerning this matter feel free’ to advise us. 


Very truly yours, 
DEPARTMENT OF TRADE AND COMMERCE, 


By G. T. TOU VELLE, 
October 13, 1922. Chief, Bureau of Securities. 
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Corporations—Blue Sky 


1. The Nebraska Securities Law applies to the issuance of stock as 
well as the sale. 


2. Capital stock cf Nebraska corporations is issued in Nebraska irre- 
spective of the residence of the persons to whom it is issued. 


Wm. Baird & Sons, Attorneys, City National Bank Bldg., 
Omaha, Nebr. 


Gentlemen: Mr. Tou Velle is and will be out of the 
city for several days. I, therefore, reply to your letter 
of the 8th instant relative to the organization of a Ne- 
braska corporation to take over and operate the Lindell 
Hotel. 


As I read the statute it runs to the issuance of the 
stock as well as to the sale, and that the issuance of the 
stock is just as material a consideration in connection 
with the law as the sale, and being a Nebraska corporation 
I believe that the stock necessarily is issued in Nebraska 
irrespective of the residence of the stockholders. 


Very truly yours, 
DEPARTMENT OF TRADE AND COMMERCE, 


By JOHN JACOBSON, 
December 9, 1922. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


The Nebraska Securities Law, Sections 8114 to 8143 inclusive Compiled 
Statutes for 1922, has the same application to foreign corporations 
as to domestic corporations and the same application to domestic 
corporations as to foreign corporations and applies to both the 
issuance and sale of securities as defined in the act. 


Mr. Edwin Jeary, 204 Terminal Bldg., Lincoln, Nebr. 


Dear Sir: Your inquiry of the 23d instant at hand. 
The present securities act, so-called “Blue Sky Law” of 
Nebraska, found in Sections 8114 to 8143 inclusive Com- 
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piled Statutes for 1922, has the same application to foreign 
corporations as to domestic corporations, and both are 
entitled to plead the same exemptions as set out in Section 
8115, if the company or the security offered is within the 
terms thereof. 

The act applies to both the issuance and sale of se- 
curities, as defined in the act, and likewise that before the 
company may either issue or sell or take subscriptions for 
the sale of its securities it must make application and re- 
ceive authority therefor from this department. 

The act likewise applies to securities issued by a per- 
son. Sub-section j of Section 8115, however, states an 
exemption under which the individual owner may sell and 
dispose of individually owned stock for his, own benefit 
where such owner is not the maker, issuer or underwriter 
of the security sold. 

Generally speaking, authority must be obtained from 
this department authorizing the sale of stock before same 
can be lawfully sold within the state unless the company 
or security is within an exempt class. 

Very truly yours, 

DEPARTMENT OF TRADE AND COMMERCE, 

By JOHN JACOBSON, 
November 24, 1922. Counsel, Bureau of Securities. 


Corporations—Blue Sky 
Individuals are entitled under the law, Article 20, Chapter 190, Session 
Laws of Nebraska for 1919 to sell stock owned by them without 
obtaining license therefore from the state, providing same is sold 
within the limitations set forth in the act, Sub-section h of Section 
2, and if sold within the limitations set out in this provision have 
the right to appoint an agent to act for them in such sale. 


Midwest Commerce-Traffic Bureau, Grand Island, Nebr. 
Attention: Dale P. Stough 
Gentlemen: Your inquiry of recent date with ref- 
erence to your concern selling and offering for sale in- 
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dividually owned stock without obtaining license therefor 
comes to my attention. 


It is quite clear that your concern could not sell the 
stock of the issuing corporation or company without ob- 
taining the agent’s license therefor. Individuals are en- 
titled under the law to sell the stock owned by them pro- 
viding same is sold within certain limitations set forth in 
the act. The exemption stated in sub-section h of section 
2 of the act, that is, article 20, chapter 190 session laws of 
Nebraska, 1919, apparently applies to sale of stock by an 
individual owning the stock. I take it, however, that such 
individual could not legally and lawfully proceed to sell 
his stock by and thru the medium of wide publicity, the 
appointment of a number of agents and making of a con- 
tinned series of sales and at an expense in excess of 2% 
of the sale price. Such a course of procedure would seem 
to be clearly not in the usual course of business or in good 
faith. However, assuming that the individual makes the 
sale within the limitations set out in this provision, it would 
seem that he would have the right to appoint an agent to 
act for him in such sale. 


This I realize is a very close question and possibly 
may be said to be “splitting hairs” but it seems to me 
that the real test is the bona fides of the transaction, that is, 
is it in the usual course of business and in good faith. 
As I understand your situation your concern would merely 
list this stock for sale upon your bill boards or otherwise 
and act as the go-between between the owner of the stock 
and the prospective purchaser, receiving a commission for 
your services from either one or both parties. 


It would seem that ordinarily under these circumstances 
the relation of your concern to the owner of the stock offer- 
ing it for sale would be that of an agent and it would seem 
to me that as long as the transaction is kept within the 
limitations above stated, that it would not fall within the 
provisions of the act. 
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This is a very difficult question to answer by letter and 
almost impossible of anything approaching a complete dis- 
cussion of the proposition involved. It is to be noted that 
one of the mest frequent methods of attempting to evade 
the law is claiming that sales made are individual sales 
and we are frequently called upon to apply the law to such 
propositions and compel the issuing concern to make appli- 
cation and obtain authority to sell its stock, and obtain 
proper license for all persons engaged in making such sales. 


It appears that the Legislature exercised care and cau- 
tion in drawing the particular section in view of the well- 
known fact that this is one of the most frequently utilized 
means employed as a subterfuge and evasion of the law and 
for this reason, made this particular act as stringent as 
it is. 

I realize that the above does not in any wise consti- 
iute a complete statement or discussion of your proposition 
but I believe that you will be able to grasp from it, the 
principal propositions involved and be able to advise your 
concern correctly thereunder and proceed in such manner 
that no possible question can be raised by this department 
or by any individual whether he be one dealing with your 
concern or not. If I have been unable to make myself 
clear I will be glad to take the matter up with you further 
by letter or by personal call. 


Very truly yours, 
BUREAU OF SECURITIES, 


By J. C. JACOBSON, 
September 4, 1921. Counsel. 
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Corporations—Blue Sky 


Corporations organized under the general laws of Nebraska for the pur- 
pose of carrying on a general trading business cannot lawfully 
issue and sell certificates of membership in lieu of corporate stock 
or transact the corporate business upon a membership basis. 


Mr, Clayton Congleton, Assistant County Treasurer, Kear- 
ney, Nebr. 


Dear Sir: Your letter of the 10th instant addressed 
to the Attorney General making inquiry concerning a 
closed corporation issuing certificates of membership has 
been referred to this office for reply. 


I am not certain that I understand just exactly the 
proposition that you have in mind or the purpose of your 
inquiry. In forwarding the letter to this office and reply- 
ing to same from this office it is considered from the stand- 
point of the sale of corporate securities. 


There is no provision in the Nebraska statutes author- 
izing corporations organized under the general incorpora- 
tion statute and for the purpose of carrying on a general 
trading business to issue and sell certificates of member- 
ship or other evidence of membership or to operate upon 
a membership basis. 


The statute provides for the creation of a corporation 
and the issuance of stock to its stockholders. The relation 
of persons making investments in private trading corpora- 
tions to the corporation is that of a stockholder, not a 
member in the sense in which the term is ordinarily used, 
the stock held representing an aliquot portion of the prop- 
erty of the corporation. 


The closest approach to a membership proposition in 
a general trading corporation is the issuance of some 
sort of a certificate of participation, that is, a certificate 
issued which in some manner participates in the profits 
of the corporation. The issuance and sale of all such 
memberships, certificates of participation or corporate 
stock or other similar contracts are all within the provision 
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of the existing Nebraska Securities Act, which you will 
find in Chapter 308 of the Session Laws for 1921. 


Very truly yours, 
DEPARTMENT OF TRADE AND COMMERCE, 


By JOHN JACOBSON, 
August 14, 1922. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


« 


The exemption found in Sub-section ec of Section 8115 Compiled Statutes 
for 1922 does not include collateral bonds or notes or bonds or notes 
secured by mortgages or other collateral paper. 


Mr. Walter L. Griffith, 418 No. 38th Avenue, Omaha, Nebr. 


Dear Sir: We have your letter of the 30th ultimo 
making inquiry concerning the application of the Nebraské 
securities act to the sale of bonds secured by first mort- 
gages. 


You will find enclosed herewith a copy of the exist- 
ing Nebraska securities act. Sub-section (c) of section 2 
thereof is the only exemption made in favor of mortgage 
bonds or notes, You will note that if any exemption is 
allowed in favor of mortgage bonds or notes such bonds 
or notes must be secured by first mortgage liens upon real 
estate, that collateral bonds or notes or bonds or notes 
secured by mortgages or other collateral paper are not 
exempt, that the lien on the real estate must exist for the 
purpose of securing the bond or note issued and must be 
a first lien. 


You will note further that while a certain exemption 
is made in favor of bonds or notes secured by first mortgage 
liens upon real estate situated within the state of Nebraska, 
if the real estate is situated without the state here is no 
exemption in favor of the notes or bonds but the entire 
mortgage must be sold, transferred and accompany the 
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notes and such sale must be made in good faith and without 
multiplicity of offering to the general public. 


I take it from your letter that the property which you 
have in mind is located without the state of Nebraska, 
this being true it will be seen as stated above that the 
entire mortgage must be sold, transferred and accompany 
the notes. 

Very ruly yours, 


DEPARTMENT OF TRADE AND COMMERCE, 


By J. E. JACOBSON, 
July 1, 1921. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


Nebraska corporations must incorporate and operate their business 
under and subject to the statutes of the state relative to and govern- 
ing the particular class of business carried on. 


Mr. John J. Koolbeck, 611 Laurel Street, Des Moines, Iowa. 


Dear Sir: The secretary of state has forwarded your 
inquiry of the 22d ultimo to this office for reply. A corpora- 
tion upon the basis outlined in your letter could not be 
lawfully organized under the laws of the state of Nebraska. 
From the standpoint of it being a finance corporation, the 
laws of the state by specific statute govern practically all 
concerns of this character such as banks, trust companies, 
insurance companies, loan companies and installment in- 
vestment companies. Without further details as to this 
phase, the status of such a company could not be determ- 
ined. 


The constitution of the state of Nebraska requires that 
all stock of all corporations shall have an actual face 
par value, that all stock shall have voting power and all 
classes of stock equal voting power. The constitution 
also provides that foreign corporations transacting or seek- 
ing to transact business within the state shall not be granted 
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greater rights or privileges than are granted domestic 
corporations of similar character. 


We do not have complete copies of the corporation 
laws of the state available in pamphlet form. 
Very truly yours, 


DEPARTMENT OF TRADE AND COMMERCE, 


By JOHN JACOBSON, 
December 1, 1922. Counsel, Bureau of Securities. 


.Corporations—Blue Sky 


Sub-section h of Section 2 of Article 20, Chapter 190 Session Laws of 
Nebraska for 1919 is an exemption in favor of the individual owner 
selling his own stock, not a provision recognizing brokers or dealers 
in securities as such. This act considers all persons selling se- 
curities as agents of the issuing company. 


Messrs. Henry J. and Charles Aaron, 76 West Monroe 
Street, Chicago, Ill. 


Gentlemen: Your letter of the 24th ultimo addressed 
to the secretary of state making inquiry concerning the 
construction placed supon Sub-section h of Section 2 of 
Article XX, Chapter 190 Session Laws of Nebraska for 
1919 has been handed this Bureau for reply, this Bureau 
being charged with the administration and enforcement 
of that act. 


Sub-section h apparently does not apply to or make 
provision for brokers or dealers in securities, but is in fact 
an exemption in favor of the individual owner selling his 
own stocks. All persons engaged in selling securities are 
treated under the act as agents of the issuing company, 
and the application for authority to sell the stock must be 
made by and the authority issued to the issuing company. 


This act is before the Legislature at the present time 
and the indications are that same will be greatly clarified, 
including the particular section in question, and I would 
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suggest that you make further investigation in behalf of 
your clients about thirty days from date. 


Very truly yours, 
BUREAU OF SECURITIES, 


BY JOHN JACOBSON, 
April 4, 1921. Counsel. 


Corporations—Blue Sky 


The Bureau of Securities is not concerned in the matter of a foreign 
corporation organized on a non-par basis qualifying to do business 
in Nebraska as a foreign corporation where the concern does not 
contemplate the sale of any securities in the state of Nebraska. 


Mr. J. C. Kennedy, Attorney, City National Bank Bldq., 
Omaha, Nebr. 


Dear Sir: Mr. Tou Velle has asked me to reply to 
your letter of the 11th instant concerning a foreign corpora- 
tion organized on a non par stock basis qualifying to do 
business in Nebraska as a foreign corporation, not how- 
ever contemplating the sale of any stock. 


This matter involves a constitutional provision upon 
which we have not placed a construction in this respect. 
Section 6 of article 12 of the constitution requires that 
all stock of Nebraska corporations shall have a face par 
value. Section 1 of article 12 among other things sub- 
jects foreign corporations transacting or seeking to transact 
business in this state to regulation, supervision and general 
control under the general law and provides further that 
foreign corporations transacting or seeking to transact 
business in this state shall not be given greater rights or 
privileges than are given domestic corporations of a similar 
character. 


Not being concerned in the matter where such a cor- 
poration does not desire to sell its stock within the state 
we have made no attempt to construe this provision from 
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this angle. It would seem however that under the proper 
circumstances considerable argument might be raised on 
the point. 

Very truly yours, 


JOHN JACOBSON, 
Assistant Attorney General, 
February 15, 1922. Counsel to Bureau of Securities. 


Corporations—Blue Sky 


A foreign corporation cannot be authorized to sell its stock in Nebraska, 
paying the commission allowed under the laws of Nebraska upon 
all stock sold in Nebraska when the foreign corporation is at the 
same time selling its stock in other states and paying commission 
in the sale thereof in excess of the maximum commission allowed 
under the law of Nebraska. 


MEMORANDUM IN RE: APPLICATION OF THE 
DURANT MOTORS COMPANY FOR AUTHOR- 
ITY TO SELL STOCK IN NEBRASKA 


The question inyolved is the matter of the Securities 
Department authorizing a foreign corporation to sell its 
stock in Nebraska, paying the commission allowed under 
the laws of Nebraska upon all stock sold in Nebraska when 
the foreign corporation is at the same time selling its 
stock in other states and paying commission in the sale 
thereof in excess of the maximum commission allowed 
under the law of Nebraska, the question arising under 
and by virtue of the provision found in Section 1 of Article 
12 of the Nebraska Constitution; “Article 12, Section 1— 
The legislature shall provide by general law for the 
organization, regulation, supervision and general control 
of all corporations. * * * Foreign corporations trans- 
acting or seeking to transact business in this state shall be 
subject under general law to regulation, supervision and 
general control and shall not be given greater rights and 
privileges than are given domestic corporations of a similar 
Characters. 3? 
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Insofar as this question is concerned the action of the 
legislature directed by this provision is found in Section 
8120 Compiled Statutes for 1922 in the following language: 

“* * * Applicants of foreign origin shall not be granted greater 


rights or privileges than are given domestic applicants of similar 
character.” 


These seem to be the constitutional and statutory pro- 
visions taken into consideration by the applicant. Further 
material provisions are found however in Section 6. of 
Article 12 of the Constitution, which requires that all cor- 
porate stock shall have an actual equal face par value 
and that all corporate stock must be paid for at par in 
money or its equivalent in labor done or property actually 
received at its actual value and applied to the purpose for 
which the corporation was created, 


The appropriate legislative act under this constitu- 
tional provision is likewise found in Section 8120 Compiled 
Statutes for 1922 in the following language: 

“In no instance shall any corporation * * * or other applicant 
be permitted to issue stock, bonds or other securities except for an 
equivalent in money paid or labor done or property actually received 
and applied to the purpose for which said corporation was created and 
application made, and neither labor nor property shall be received in 
payment of stock, bonds or other securities at a greater value than the 
actual value at the time said labor was done or property delivered, and 
no stock, bonds or other securities shall be issued or sold at less than 
the face par value or above par except with the permission and 
authority of the department. No watered or bonus stock or securities 
shall be issued.” 


Applicant’s brief cites the full faith and credit and 
the equal privileges and immunities clauses of the Federal 
Constitution together with the Geiger-Jones and allied cases 
decided by the Federal Supreme Court, holding Blue Sky 
laws constitutional, apparently contending that the Ne- 
braska securities act is unconstitutional under the author- 
ities cited if it is given effect in any manner or to any 
extent except within the state, citing the additional author- 
ity Terrell v. Burke Construction Company, 42 Sup. C. 
Rep, 188. 
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Just what application this decision has to the question 
at hand is not clear. The opinion states the sole question 
presented on the record is whether a state law is uncon- 
stitutional which revokes licenses to a foreign corporation 
to do business within the state because while doing only a 
domestic business in the state it resorts to the Federal 
Court sitting in the state. Appellee was a Missouri cor- 
poration licensed and doing business in Arkansas. The 
Arkansas statute provided for the revocation of licenses of 
foreign corporations to do business in the state when and 
aftcr they removed causes to the Federal Courts. Appellee 
had brought an original action and had removed a cause 
to the Federal Court from the State Court. The court held 
this statute unconstitutional as violating Article 3, Section 
2 and Sections 1 and 8 of the 14th amendment of the 
Federal Constitution. 


The opinion states that cases before the Supreme 
Court touching the power of a state to exclude a foreign 
corporation and the Federal constitutional right of such 
foreign corporation to resort to the Federal courts could 
not be reconciled, that the principle established is that a 
state may not in imposing conditions upon the privilege 
of a foreign corporation doing business in the state exact 
from it a waiver of the exercise of its constitutional right 
to resort to the Federal courts or thereafter withdraw the 
privilege of doing business because of its exercise of such 
right whether waived in advance or not. The principle 
does not depend for its application on the character of the 
business the corporation does, whether state or interstate. 
It rests on the ground that the Federal Constitution con- 
fers upon citizens of one state the right to resort to Federal 
courts in another, that state action whether legislative or 
executive necessarily calculated to curtail the free exercise 
of the right thus secured is void because the sovereign power 
of a state in excluding foreign corporations, as in the exer- 
cise of all others of its sovereign powers, is subject to 
the limitation of the supreme fundamental law. This case 
seems to follow the general rule covering this proposition, 
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14a C. J. Sec. 3969, which does not in any wise cut off 
or restrict the right of each state to prescribe the conditions 
upon which foreign corporations may come into the state 
as long as certain specific constitutional provisions are not 
violated, which will be hereinafter pointed out. 


The attitude of the department should be that the 
securities act and all other state legislation is constitutional 
and enforceable and it should be so considered in all action 
taken by the department until such time as the court has 
pointed out that the particular legislation or some par- 
ticular part thereof is unconstitutional. The question as 
to whether or not any legislative enactment is unconsti- 
tutional should not be determined by any executive or 
administrative body. This question is properly submitted to 
and determined by the proper court and until so declared 
unconstitutional such bodies must consider enactments 
under which they operate and which they enforce as con- 
stitutional enactments. 


The following general rules are pertinent and directly 
applicable to the proposition involved and are taken from 
the text mentioned later rather than citing the adjudicated 
cases upon which same are based for the reason that same 
are general rules and supported by such a large number 
of decisions that it is impractical to cite all, of same or to 
sift out particular cases until such time as specific points 
are raised. The supporting citations are, however, in- 
tended to be included as the basis of the rule stated. No 
attempt is made to quote the text exactly but only that 
portion which seems to apply. 


A corporation insofar as it can be regarded as a citizen, 
resident or inhabitant, as it may be, for the purpose of 
jurisdiction and for any other purpose, is a citizen, resident 
and inhabitant of the state under the laws of which it was 
created and of that state only, even though it may be doing 
business, have its own property and stockholders in another 
state. (14a C. J. Sec. 3933.) 
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The powers of a foreign corporation are limited not 
only by its charter and the by-laws of the state which 
created it but also by the laws of the state in which it 
exercises its powers. All its operations are subject to such 
local laws as are made applicable, whether or not the cor- 
poration has such license (license or permit to do business 
in the state) or permit, its transactions within the state 
are subject to the laws of the state. (14a C. J. Sec. 3945. 
State v. Western Union Telegraph Co., 75 Kas. 609, 90 P. 
299, Thronson y. Universal Manufacturing Co., 164 Wis. 
44, 159 N. W. 575.) The latter case holding stock sold 
without license under the Blue Sky void under a_pro- 
vision similar to the Nebraska constitution and _ statute 
requiring stock to be paid for at par, the company being a 
Michigan corporation engaged in manufacturing in Wis- 
consin. 


WHAT CONSTITUTES THE CHARTER AND NA- 
TURE THEREOF.—When a corporation is organized under 
a general enabling act its charter consists of the pro- 
visions of the existing state constitution, the particular 
statute under which it is formed and all other general 
laws which are made applicable to corporations formed 
thereunder and all the articles of association or incorpora- 
tion filed thereunder or the charter or certificate of in- 
corporation granted by the court or officer in compliance 
with its terms and its powers, rights, duties and liabilities 
are determined accordingly. (14 C. J. Sec. 108, citing 
among many other cases Lincoln Shoe Manufacturing Com- 
pany v. Sheldon, 44 Neb. 279, 62 N. W. 480; Abbott v. 
Omaha Smelting Company, 4 Neb. 416.) 


TERRITORIAL LIMITS OF CORPORATE ACTION. 
POWER TO ACT BEYOND STATE OR COUNTRY OF 
CREATION.—In general although a corporation has no 
legal existence beyond the territorial limits of the state 
by which it is created because it is a creature of the law 
and because the laws of a state have no extraterritorial 
operation it does not follow that it cannot act beyond such 
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limits. On the contrary it is well settled that a corporation 
has the power, subject to charter or statutory restrictions 
and limitations, to act through its officers or other agents 
in any other state with its express or implied permission 
(14 C. J. Sec. 421.) 


Charter or statutory provisions may, however, ex- 
pressly or impliedly prohibit a corporation from doing 
business, making contracts or doing other acts beyond the 
limit of the state, or may contain regulations affecting the 
right to act beyond the limits of the state and in such a 
case, of course, its power in this respect is limited and con- 
tracts or other acts contrary to the express or implied pro- 
hibition are ultra vires. (14 C. J. Sec. 422.) 

A corporation can exercise none of the functions and 
privileges conferred by its charter in any other state except 
by the comity and consent of such state. (14a C. J. See. 
~ 3927.) 


Applicant, a Michigan corporation, seems to be en- 
gaged in selling its capital stock in various states and pay- 
ing in such sales the commission or rate of stock sales 
commission allowed by the state in which the stock is sold. 
It is not shown whether or not these commissions are in 
excess of the stock sales commission allowed under the 
law of the parent state. If so it would seem that a further 
question is raised under the rules above cited. If the 
Michigan charter contains specific provisions in the way 
of limitations or prohibitions as to the amount or rate 
of commission which may be paid: in the sale of stock or 
that the stock must be paid for in full at par or a certain 
percentage of par, and the stock is sold in these other 
states and commissions paid in excess of the 
commission allowed under the law of the parent state 
and the stock not paid for at par or the percentage 
of par required by the law of the parent state, the question 
is then raised as to compliance with all the requirements of 
law as this department in issuing the authorization order 
requested must find that the applicant has complied with 
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all the requirements of law. It is to be noted that such 
limitations and restrictions are found in the charter of all 
Nebraska corporations, that is, that not to exceed 10 per 
cent of the par value of the stock sold may be paid as stock 
sales commission and that all stock must be paid for at par 
in money or its equivalent. 


These charter provisions necessarily, it appears, follow 
a Nebraska corporation wherever it may be and the Ne- 
braska corporation is limited thereby regardless of where 
it may be engaged in financing itself through the medium 
of the sale of its capital stock. To pay commission in 
excess of the amount allowed under the law of Nebraska 
or to fail to pay for the stock at par, as required by the 
law, in any other state would of course result in a fraud 
upon Nebraska stockholders and Nebraska creditors. 


Applicant’s brief is upon the theory that a Nebraska 
corporation may sell its stock in any state where it may 
obtain proper authority and pay any stock sales commission 
not in excess of the maximum allowed by the state in which 
the stock is sold, or that the applicant or in fact that 
any corporation created in any state might do likewise, 
which does not seem to be in accord with the rules above 
enumerated. In addition to the matter of the commissions, 
the various statutory requirements with reference to paying 
for stock at par or a certain percentage thereof also enter 
in. 

By reason of the fact that applicants under these cir- 
cumstances invariably lay great stress upon the law and 
rules of comity the following discussion of that proposition 
is offered. 


Under principles of comity and except as otherwise 
provided by constitutional or statutory provisions a foreign 
corporation is permitted to enter other states and there 
exercise all the legitimate powers conferred upon it and. 
to carry on as a corporation any business not prohibited 
by the local laws or against the local public policy. The 
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comity involved is the comity of the state not of the court’s. 
No restrictions can be imposed by the courts without the 
sanction of the law making power. This comity must be 
presumed to exist and does exist until a state expresses 
an intention to the contrary in some affirmative way, that 
is by direct enactment on the subject or by its public policy 
deduced from the general course of legislation or the 
settled adjudication of its courts of last resort. Legis- 
lative silence upon the subject is equivalent to permission. 


Construction and application of statutes prescribing 
the terms and conditions upon which foreign corporations 
will be permitted to do business within the state form a 
large part of the law of foreign corporations. A foreign 
corporation will not be -recognized as a _ corporation 
or its acts upheld in the exercise of comity when 
to do so would be contrary to local laws or policy 
or prejudicial to local interests. The domestis states 
will not permit a foreign corporation to exercise powers 
not granted by its charter or the governing law 
of its existence or powers which a domestic corpora- 
tion of like character is not permitted to exercise under 
the laws and policy of the state. 


The rule of comity does not go to the extent of placing 
foreign corporations on more favorable grounds than 
domestic corporations in the transaction of business within 
the state. In the absence of controlling constitutional or 
statutory provisions and provided the act is within the 
powers conferred on the corporation by its charter, it is 
the general rule that a foreign corporation may exercise 
the same powers as are permitted to domestic corporations 
of like character. A corporation can exercise no powers 
in a state other than of its creation except such as are 
conferred upon it by its charter and the laws creating 
and governing it. Whatever disabilities are thereby placed 
upon the corporation at home it retains abroad. A corpora- 
tion cannot exercise any powers in other states unless its 
charter or the governing law of its existence authorizes it 
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so to do, and in the absence of such authority corporate acts 
or contracts done or made beyond the limits of the state 
are void. Exceptions to this rule seem to be the case of 
charter or statutory restrictions in the state of domicile 
not intended as general restrictions upon the power of 
the corporation generally but merely as a prohibition of 
particular acts or contracts within the domicile, i.e., do 
not follow the corporation into other states. Interest and 
usury, insolvency, assignments, statute of wills, penal laws 
and torts have been considered such exceptions. 


A corporation created by one state can exercise none 
of the functions or privileges conferred by its charter in 
any other state except by the comity and consent of the 
latter. (Peoples’ Building Association v. Gilmore, 1 Neb. 
(Unoff.) 181, 90 NW 108, l4a C. J. Sees. 3928, 3929, 3930, 
3940 and 3948.) 


STATE REGULATION BY CONSTITUTIONAL OR 
STATUTORY PROVISIONS. POWER TO EXCLUDE, 
RESTRICT OR REGULATE.—Subject to constitutional 
limitations a state has the right to entirely prohibit foreign 
corporations from doing business within the state. Having 
the right to prohibit foreign corporations from doing 
business in a state at all, it is within the power of the state 
to prohibit the transaction of business by the foreign 
corporation within the state except upon compliance with 
such terms or conditions and subject to such restrictions 
as the state may in its discretion see fit to impose and it is 
the general rule often declared by express statute that a 
foreign corporation can exercise no powers which may not 
lawfully be exercised by domestic corporations of like 
character. (l4a C. J. Secs. 3946 and 3948. Foot notes 
6061 and 36.) The numbers of decisions cited from prac- 
tically every court of last resort establish clearly this 
general rule in the majority of jurisdictions, which is sup- 
ported by the great weight of authority. (State v. Howard, 
96 Neb. 278, 147 NW 689; State v. Insurance Company of 
North America, 99 NW 36, 100 NW 405; State v. Fleming, 
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97 NW 1063; State vy. Standard Oil Company, 61 Neb. 
28, 84 NW 413, 87 AMSR 449.) 


The constitutional and statutory provisions herein in 
question impese upon foreign corporations such restrictions 
and conditions upon its coming into the state with which 
the foreign corporation upon coming into the state must 
comply, placing foreign corporations upon a parity with 
demestic corporations of similar character in all respects. 


These constitutional and statutory provisions are not 
prehibitory as against foreign corporations coming into the 
state but merely prescribe the conditions upon which they 
may enter for the purpose of protecting Nebraska corpora- 
tions, Nebraska industries, citizens and investors, inelud- 
ing persons who may become creditors. -And is no discrimi- 
nation but it is entirely within the power of the state to 
discriminate in favor of its own corporations and _ legisla- 
tion so designed is constitutional as will be hereafter set 
out in discussing particular constitutional limitations upon 
the power of the state. 


CONSTITUTIONAL PROVISIONS AS TO PARITY 
WITH DOMESTIC CORPORATIONS.—A state may im- 
pose upon foreign corporations seeking to come within its 
limits and conduct their business the condition that they 
shall be subjected to the duties and obligations of domestic 
corporations: The purpose of such constitutional or stat- 
utcry provision is to produce uniformity and bring both 
under the influence of the same law. <A provision of a 
state constitution that no foreign corporation shall be al- 
lowed to exercise or enjoy within the state greater rights 
or privileges than those enjoyed by corporations of similar 
character created under the law of the state is merely an 
inhibition against the granting of greater rights or privi- 
leges to foreign corporations and does not affect the validity 
of laws governing domestic corporations although they 
cannot be applied to foreign corporations. (First National 
Bank of Butte v. Weidenbeck, .97 Fed. 896, I4a C. J. 
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Sec. 3967 and cases cited which construe and apply these 
constitutional provisions which are practically the same as 
Nebraska, as stated in Granite State Provident Association 
y. Lloyd, 145 Ill. 620.) 


Where the general laws of this state provide for the 
organization of corporations, foreign corporations of like 
character doing business in this state shall exercise no 
greater or different powers and shall be subject to the same 
liabilities, restrictions and duties. The manifest and only 
purpose was to produce uniformity in the powers, liabilities, 
duties and restrictions of foreign and domestic corporations 
of like character and bring them all under the influence of 
the same law. No law of comity between this and other 
states is thereby violated, which being simply a law of 
regulation and in no sense one of prohibition. 


The Nebraska constitutional provision above set out 
is that foreign corporations shall not be given greater 
lights or privileges than are given domestic corporations 
of a similar character. In the instant case, authorizing 
the applicant company to sell its stock in Nebraska in 
accord with the laws of Nebraska insofar as sales made 
within the state are concerned and the sale of the same 
stock in other states at greater rates of commission grants 
to the foreign corporation greater rights or privileges than 
can be enjoyed by similar domestic corporations, domestic 
corporations by constitution and statute being limited to 
the payment of a commission of not to exceed 10 per cent 
of the stock sold, and required to receive full payment 
for its stock at par in. money for its equivalent. It neces- 
sarily follows that if the applicant may sell its stock in 
some state other than Nebraska and pay a rate of com- 
mission in excess of that allowed by the law of Nebraska 
then there is no limitation and no protection or equality 
for Nebraska corporations and Nebraska citizens. If the 
applicant company can pay 15 per cent or any other com- 
mission in any other state the argument carried to its 
logical conclusion establishes clearly the right of the appli- 
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rant to pay 40 per cent or 60 per cent or any amount which 
it might see fit as long as it did not exceed the rate of 
commission which may be paid under the law of the state 
in which the sale is made, assuming this applicant might 
enter the state of Colorado or some other state where there 
is no limitation and pay any commission. It is clear 
that this procedure would result in fraud upon persons 
who might purchase the stock in Nebraska and pay for 
same in full at par in money or its equivalent with not 
to exceed a 10 per cent stock commission, would be greatly 
injured by such action and the fact that it would clearly 
result in fraud upon the Nebraska investor is considered 
too clear to require the citation of any authority. 


CONSTITUTIONAL OR STATUTORY LIMITA- 
TIONS OF A STATE TO EXCLUDE, RESTRICT. OR 
REGULATE FOREIGN CORPORATIONS WITHIN TTS 
BORDER.—The power of a state is undoubted but subject 
to-all applicatory constitutional provisions, federal or state. 
With the question of the expediency or policy of the statutes 
imposing conditions upon foreign corporations the courts 
have nothing to do. It is purely a legislative question. 
The statute must stand unless it is plainly in conflict with 
some constitutional provision and if there is any doubt 
as to its constitutionality the doubt must be resolved in 
favor of the legislature. Only two exceptions or qualifica- 
tions have been attached to the power of a state to exclude 
foreign corporations from coming into the state and doing 
business there. One of these qualifications is that a state 
‘annot exclude from its limits a corporation engaged in 
interstate or foreign commerce. The other limitation on 
the power of the state is where the corporation is an 
agency or instrumentality in the employment of the Federal 
Government. With these exceptions there is nothing in 
the Federal Constitution that prevents a state from ex- 
cluding foreign corporations or from prescribing the con- 
ditions upon which they may do business in the state in 
the future. It is to be noted that the applicant is not and 
does not claim to be within these two qualifications or limi- 
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tations upon the power of the state to exclude foreign 
corporations, 

The constitutional limitations upon the power of the 
state in this respect are discussed in the following para- 
graphs: 


EQUAL PROTECTION OF LAW.—A foreign cor- 
poration is a person within the constitutional provision 
that no state shall deny to any person within its jurisdic- 
tion the equal protection of the law. But a foreign cor- 
poration is not within the jurisdiction of a state until it has 
been granted permission to do business within its limits 
upon compliance with the conditions of admission and 
consequently the prohibition does not prevent a state from 
imposing conditions upon allowing a foreign corporation to 
do business. A foreign corporation not regularly admitted 
by the state or doing business therein is not entitled to the 
the equal protection of the laws. Once admitted, however, 
a foreign corporation is entitled to the equal protection of 
the laws and to as favorable treatment as a domestic cor- 
poration and any state statute violative of this provision 
is unconstitutional and void. The expulsion of a foreign 
corporation already within the state does not deny it the 
equal protection of the laws and this is true although the 
expulsion is effected by a special act. (14a C. J. Sec. 3950.) 


A foreign corporation seeking original admission into 
a state cannot in mandamus or other proceedings to compel 
admission challenge the constitutionality of the conditions 
imposed by the state. (Hartford Fire Insurance Company 
y. Perkins, 125 Fed. 502; State v. Blake, 241 Mo. 100.) 


PRIVILEGES AND IMMUNITIES OF CITIZENS.— 
A corporation is not a citizen within the meaning of that 
clause of the Federal Constitution which declares that the 
citizens of each state shall be entitled to all the privileges 
and immunities of citizens in the several states, or that 
clause in the 14th amendment providing that no state 
shall make or enforce any law which shall abridge the 
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privileges or immunities of citizens of the United States. 
They are mere creatures of the local law, therefore these 
clauses do not affect the rule that a corporation created by 
one state can exercise none of the functions or. privileges 
conferred by its charter in any other state of the Union 
except by the comity and consent of the latter. It follows 
that a state may discriminate in favor of its own corpora- 
tions against corporations chartered by another state and 
such discrimination is not unconstitutional as a discrimi- 
nation against the individual citizens of the state. As to 
the nature and degree of discrimination it belongs to the 
state to determine subject only to such limitations on her 
sovereignty as may be found in the fundamental laws of 
the Union. (14a C. J. Sec. 3951.) 


This is one of the constitutional provisions cited by 
applicant at Page 2 of its brief and under which apparently 
it is contended the Nebraska law is unconstitutional. This 
constitutional provision has no application in the instant 
case as shown by the above rule. 


OBLIGATION OF CONTRACTS.—The power of a 
state to exclude and impose conditions on foreign corpora- 
tions cannot be exercised in violation of the provisions in 
the Federal Constitution against the passage by a state of 
laws impairing the obligation of contracts. (14a C. J. 
Sec. 3952.) 


In the instant case there is no matter of contracts, 
contractural relations or the impairment of contracts in- 
volved in anywise in the state of Nebraska or elsewhere. 


VESTED RIGHTS.—The constitutional protection of 
vested rights extends to foreign corporations and a foreign 
corporation which has been duly admitted to do business 
within the state cannot be deprived of vested rights which 
it has acquired therein except by forfeiture for legal cause 
ascertained in accordance with the requirements of due 
process of law by statutes regulating the doing of business 
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in the state by foreign corporations, and compliance there- 
with by such corporations does not give them a vested right 
to do business without legislative change and they may be 
subjected to additional or other regulations or be entirely 
excluded unless protected by the obligation of a contract 
or unless exclusion would amount to a deprivation of prop- 
erty rights. Foreign corporations which have been per- 
mitted as a matter of comity to enter a state have no vested 
right to remain there unlicensed and unless within some 
clear exemption they are subject to all subsequent regula- 
tions which the state may see fit to adopt in the exercise of 
its police power. (14a C. J. Sec. 3953.) 


In the instant case the applicant has not and could not 
have any vested rights in the state of Nebraska. It is in 
process of entering the state in the way of being engaged 
at the present time in the effort to comply with the law 
of the state. Also, securities acts, so-called “Blue Sky 
Laws”, ave held constitutional on the ground that they are 
the legitimate exercise by the state of its police power. 


DUE PROCESS OF LAW.—So far as property rights 
are concerned private corporations are to be deemed per- 
sons within the meaning of the constitutional pro- 
hibition against depriving any person of property with- 
out due process of law. The right to exclude or 
regulate does not extend to supporting a statute which 
in its operation deprives a foreign corporation of property 
without due process of law. But the right of a foreign 
corporation to extend its business into a state, being 
dependent on the consent of the state, is not property of 
which it cannot be deprived without due process of law. 
The revocation of permission to do business in the state 
because the statutory conditions of such permission have 
been violated is not a deprivation of property without 
due process of law. (14a C. J. Sec. 3954.) No question 
having to do or involving due process seems to be in- 
volved or has been raised in the instant case. 
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INTERSTATE AND FOREIGN COMMERCE.— 
The rule that a state may exclude foreign corporations 
from its territory or impose such terms and conditions on 
their doing business therein as it sees fit to impose and 
does apply to a corporation engaged in interstate or foreign 
commerce but the mere fact that a corporation is engaged 
in interstate or foreign commerce does not exempt it from 
the control of the state with respect to its strictly intra 
state business, which may be prohibited, taxed or regulated 
in accordance with the rules applicable to any other foreign 
corporation. (14a C. J. See. 3955.) 


FEDERAL AGENCIES AND INSTRUMENTALI- 
TIES.—Business authorized to be done within a state by 
constitutional acts of Congress cannot be prohibited or 
regulated by the state. As to its non governmental busi- 
ness, however, a corporation in the employ of the general 
government is subject to state regulation (14a C. J. See. 
3957. ) 


The above general discussion is taken from the text 
cited for the reason that it appears to be the most complete 
and concise discussion obtainable. No attempt has been 
made to quote exactly. Reference was made to the appro- 
priate titles in Fletcher’s Cyclopedia of Corporations. It 
should be noted at this point that the department in 
authorizing any concern to issue or sell its  secur- 
ities in Nebraska is not limited to the consideration 
of any one or two particular propositions but is required 
to view the entire field beginning with the basic proposition 
that it must find the applicant has complied with all the 
requirements of law as hereinbefore pointed out. 


In connection with the payment of greater commis- 
sions in other states than allowed by Nebraska the depart- 
ment must consider matters other than mere rate of com- 
mission paid or the payment of stock at par. It must con- 
sider in this connection the question of fraud upon Nebraska 
stockholders and other interested citizens, constitutional 
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equality with domestic corporations of similar character, 
whether or not the sale of same would work a fraud upon 
the Nebraska investors or deceive purchasers or investors 
and whether such stock is not fraudulent in form and 
character. All of these propositions must be considered 
in connection with the matter of the rate of commissions 
paid in other states. It appears that if the greater com- 
mission has been paid in the foreign state, assuming that 
it has been paid lawfully under the charter, and at a later 
time the stock is offered for sale in Nebraska, the matter 
is yet subject to consideration by this state inasmuch 
as it bears directly upon the financial condition of the 
company, the worth of its securities and generally the 
manner in which the business has been conducted. If the 
sale is being made at the same time the stock is sold in 
Nebraska it appears that the department cannot issue the 
authority requested, that to do so would confer upon the 
foreign corporation greater rights or privileges than can 
be enjoyed by domestic corporations, all of which has to 
do with the enforcement of the constitution and the law 
within the state of Nebraska only. If the foreign corpora- 
tion does not come within the state it is not concerned with 
either the Nebraska constitution or the statute. If any 
greater commission is paid in other states there is no limit 
to the amount of commission which may be paid, whereas 
Nebraska corporations are limited strictly by their charter 
which follows them into the foreign state as before pointed 
out, wherefore authorizing foreign corporations under 
these circumstances would result in the very material ad- 
vantage to the foreign corporation which could not be 
enjoyed by domestic corporations and would result in a 
discrimination against domestic corporations in favor of 
foreign corporations, which is clearly contrary to the law 
and the public policy of the state of Nebraska. 


JOHN JACOBSON, 
October 9, 1922. Assistant Attorney General. 
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Corporations—Blue Sky 


The law strictly construed contemplates that a corporate applicant 
shall file its articles of incorporation with the Secretary of State 
first or concurrently with the filing of an application with the 
Bureau of Securities for authority to issue and sell its stock. 


Johnson, Moorehead and Rine, Attorneys, Keeline Building, 
Omaha, Nebr. 


Gentlemen: Pursuant to your letter of the 20th instant 
we are forwarding duplicate set of blanks to be utilized 
in making application to this Bureau for authority to issue 
or sell stock. But one set of blanks is furnished by the 
department. 


While the law as it ‘stands contemplates the filing 
of the articles of incorporation with the Secretary of State 
first and then making an. application to this department 
for authority to sell stock, whenever it appears expedient 
or necessary this department will accept applications and 
permit the filing of the articles of incorporation after the 
application has been filed with this department and at least 
a preliminary examination made of same. 


You will note that the law requires a copy of the 
articles of incorporation and by-laws shall be attached to 
and be made a part of the application. 


Very truly yours, 
DEPARTMENT OF TRADE & COMMERCE, 


By JOHN JACOBSON, 
December 21, 1921. Counsel, Bureau of Securities. 
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Corporations—Blue Sky 


1. A list of stockholders must be made a part of the application filed 
with the Bureau of Securities asking authority to issue or sell 
securities. 


2. These applications are a part of the permanent public record of 
Nebraska and ordinarily open to inspection but under the statute 
same may be withheld from the public under proper circumstances. 


Nebraska stockholders have a legal right to examine the books and 
records of the company for legitimate purposes during usual and 
ordinary business hours. 


o 


W. M. Jones, Auditors, Ine., 116 Broad Street, New York, 
Vee 


Gentlemen: All corporations selling stock in the:state 
of Nebraska regardless of whether foreign or domestic are 
required to make application and receive authority from 
the particular state department to which the corporation’ 
is subject under the law, and as a part of such application 
is required to file a list of stockholders. 


Ordinarily the records and files of the various depart- 
ments are publie records. Under certain circumstances, 
however, same may be withheld from the public, the cir- 
cumstances being indicated under the statute. Also, ordi- 
narily stockholders located in the state of Nebraska have 
the legal right to examine the books and records of the 
company for legitimate purposes within and during usual 
and ordinary business hours. 


I regret that it is impossible to answer your various 
queries “ves” or “no” as requested in your letter. The 
above will indicate the situation, which is briefly, that 
under the existing law practically each proposition would 
have to be determined upon its own facts. 


Very truly yours, 
JOHN JACOBSON, 


Assistant Attorney General, 
December 29, 1921. Counsel to Bureau of Securities. 
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Corporations—Blue Sky 


All capital stock of Nebraska corporations must be given voting power 
énd all classes of stock equal voting power. 


Mr. James E. Bednar, Attorney, First National Bank 
Building, Omaha, Nebr. 


Jear Sir: Replying to your inquiry of the 25th 
instant concerning the right of a Nebraska corporation 
to deny or limit the voting right to the holders of a certain 
class of stock you are advised that the uniform practice 
and interpretation of the law by this department has been 
that all stock in a Nebraska corporation must be given 
voting power and equal voting power as an incident of the 
stock and the ownership thereof. This appears to be clearly 
the lew under the present constitution. 


Very truly yours, 
DEPARTMENT OF TRADE & COMMERCE, 


By JOHN JACOBSON, 
Assistant Attorney General, 
Novetnber 29, 1921. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


Concerns operating loan propositions on a plan similar to building and 
loin companies, selling contracts on monthly or periodical pay- 
ments purporting to grant the purchaser certain loan privileges, 
frequently referred to as “Three Per Cent Loan Contracts” are not 
subject to the jurisdiction of the Bureau of Securities,, but are 
subject to the jurisdiction of the Bureau of Banking under the In- 
stallment Investment Company’s Act. 


Industrial Securities Assn., 501-10 Gloyd Building, Kansas 
City, Mo. 


Gentlemen: The Nebraska State Railway Commission 
no longer handles matters pertaining to the issuance and 
sale of securities by private corporations. Such matters 
are handled by the Bureau of Securities, wherefore your 
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inquiry of the 10th instant has been forwarded to this office 
for reply. 


Your letter does not make a sufficiently complete state- 
ment of facts to disclose just where jurisdiction over the 
securities which you desire to sell will be ‘found. I 
assume, however, you are operating a loan proposition on a 
plan somewhat similar to the building and loan proposition 
as same is operated in the state of Missouri and that the 
securities consist of contracts which are sold to purchasers 
and upon which loans may be made and which carry 
certain other privileges. If this is the situation your con- 
cern and its securities are not subject to the jurisdiction of 
this Bureau but are subject to the jurisdiction of the 
Bureau of Banking under the Installment Investment Com- 
panies’ Act. 


With reference to the manner in which the concern 
is organized you are advised that no concern organized 
under common law forms has been authorized to issue and 
sell its securities in the state of Nebraska either under 
the Securities Act or the Installment Investment Companies’ 
Act. 

Very truly yours, 
DEPARTMENT OF TRADE & COMMERCE, 


By JOHN JACOBSON, 
Assistant Attorney General, 
August 14, 1922. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


“ 


Unless incorporated under the co-operative statute the word “co- 
operative” cannot lawfully be used in or as a part cf the name of 


any company or business organization. 


Co-operative Clothing Co., 4815 South 24th Street, South 
Omaha, Nebr. 


Gentlemen: Replying to your letter of the 19th in- 
stant you are advised that the law forbidding any other 
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concern not incorporated as such to use the word “eo- 
operative” in the corporate name became effective as part of 
the laws of the state on April 23, 1921. I note that you 
had been using the name prior to the passage of this law. 
There is no option or discretion in this or any other depart- 
ment. Concerns incorporating after April 23, 1921 cannot 
lawfully use the word “co-operative” in the corporate name 
unless the concern is incorporated under the co-operative 
law. 


My letter to you was occasioned by the fact that the 
records show that the articles of incorporation of the 
Nebraska Shoe and Clothing House were amended on 
October 29, 1921, changing the name to “Co-operative 
Clothing Company.” 


Very. truly yours, 
DEPARTMENT OF TRADE & COMERCE, 


By JOHN JACOBSON, 
Assistant Attorney General, 


September 21, 1922. Counsel, Bureau of Securities. 


Corporations—Blue Sky 


The adoption of a firm or company name by three persons or a given 
limited number of individuals for the purpose of engaging in busi- 
ness, with capital furnished entirely by themselves, is a matter 
of contractual relation between the parties creating a_partner- 
ship, but if a corporation is formed or the voluntary association 
is financed through the medium of the sale of any sort of an 
interest therein, the company, persons and securities sold are sub- 
ject to the provisions of the Nebraska Securities Law. 


Mr. Frank L. O’Rowrk, Gordon, Nebr. 


Dear Sir: Your inquiry of the 26th instant addressed 
' to the Attorney General relative to individuals doing busi- 
ness under a company name has been referred to me for 
reply, 
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The circumstances, that is to say just what is to be 
done, necessarily govern the situation. If it is proposed 
to incorporate the company regardless of the number of 
stockholders it is then necessary to prepare articles of 
incorporation and obtain authority for the issuance of the 
stock the same as any other corporation. Likewise if it 
is proposed to form a partnership or an association of 
some sort and finance same through the medium of any 
sort of an interest therein, proper authority must be ob- 
tained from the state for the issuance and sale of such 
interests, whatever same may be called or designated. 


If, however, the three of you merely propose to engage 
in business and adopt a company name with no other per- 
sons interested therein and no financing through the sale 
of any sort of an interest or security, directly or indirectly, 
but the three persons merely operate the business together 
as a partnership then the matter is one of contractural re- 
lations as between the three parties entering into contract, 
which relation is that of a partnership and of itself im- 
poses upon both the partnership and all the individuals 
connected therewith certain duties, rights and obligations, 
as for instance, each partner may bind all the other part- 
ners as long as he acts within the scope of his ostensible 
authority and all partners are liable collectively and sey- 
erally for all of the obligations of the company. 


I would judge from your letter that the latter plan 
or partnership is what you have in mind and if so, as above 
stated, it is a matter of contract between the three individ- 
uals and no particular form of procedure is necessary. 


Very truly yours, 


JOHN JACOBSON, 
Assistant Attorney General, 
Counsel to Bureau of Securities. 
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Corporations—Blue Sky 
Stockholders in Nebraska corporations are entitled as a matter of 
right and law to full information concerning the business car- 


ried on by the company but not for purposes detrimental to the 
company. 


Mr. J. S. Creighton, Orchard, Nebr. 


Dear Sir: State Auditor Marsh has forwarded your 
letter of the 14th instant making inquiry as to the right 
of a stockholder in a Nebraska corporation to obtain in- 
formation as to the business of the company, to this office 
for reply. 


Stockholders in Nebraska corporations are entitled as 
a mattter of right and law to full information concerning 
the business carried on by the company and if the officers 
and directors refuse to divulge such information the stock- 
holder has no difficulty in obtaining the proper order 
from a court of equity having jurisdiction directing the 
officers and directors to permit the stockholders to examine 
the books and records. Such request or examination must, 
of course, be made during ordinary and reasonable business 
hours, and the information must be requested in the usual 
and ordinary course of business and not for purposes 
detrimental to the company. 


IT note your statement that the corporation is licensed 
to do business in the state of Nebraska. You, however, 
failed to mention the name and location of the company. 
If the company is operating under the authorization order 
of this department and this is what you have in mind by 
the company being licensed to do business, it is possible 
that this department could be of some assistance to you 
in obtaining such information as you desire. 


Yours very truly, 
DEPARTMENT OF TRADE & COMMERCE, 


By JOHN JACOBSON, 
Assistant Attorney General, 
February 21, 1922. Counsel, Bureau of Securities. 
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Corporations 


In the dissoluticn of a corporation the debts must be paid and the 
remaining assets distributed to the paid-up stockholders in propor- 
tion to the amount of stock held. 


The purchase price of paid-up stock might be represented by money, 
property or other thing of value, or services rendered. 


Dr. H. M. Simpson, Campbell, Nebr. 


Dear Sir: Replying to your letter of January 31st, 
in which you make inquiry as to the manner in which 
you should make distribution of the assets of your com- 
pany which is now in the process of dissolution : 


Section 555 of the Nebraska Revised Statutes of 
1913, provides that in the dissolution of a corporation 
the outstanding debts shall be paid and the moneys and 
property that remain shall be divided among the stock- 
holders in the proportion to the amount of paid up stock 
each stockholder holds. 


A person who has received stock for services rendered 
is deemed a paid up stockholder provided that such labor 
rendered could be reasonably considered as being worth 
the value of stock received. 


Stock issued in exchange for leases is also deemed 
paid up stock provided the amount of stock issued in ex- 
change for such leases was not in an unreasonable excess 
of the fair value of such leases. In other words, the con- 
sideration given for stock which is held as paid up stock 
can be labor, leases, or other commodities, and does not 
necessarily need to be money. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
February 7, 1921. Assistant Attorney General. 
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County Fairs—Agricultural Societies 


Payment of county funds to rival county fair associations. 
Mr. Frank Starr, County Treasurer, Red Cloud, Nebr. 


Dear Sir: I understand that proceeding under Chap- 
ter 5, Laws of 1921, Webster County has voted a levy 
which has returned approximately $2,000.00 to be used 
for the purpose of paying premiums and providing for per- 
manent improvements at County Fairs. It appears that 
there are two rival claimants for this fund; the Webster 
County Fair Association, which has been holding the 
regular County Fair at Bladen for a number of years and 
the Red Cloud Farmers Institute, which has been holding 
an exhibition at Red Cloud but did not hold any such exhi- 
bition in 1919. 


The law provides that “in counties having two or 
more agricultural societies, duly organized and now recog- 
nized as county fairs, and having held annual fairs of at 
least three days duration for five years last past, the fund 
provided for shall be divided share and share alike between 
or among such agricultural societies.” This section is a 
part of Chapter 1, Article 1, Revised Statutes, 1913, provid- 
ing for a State Agricultural Society, and the test of a 
recognized County Fair would seem to be whether such 
fair was recognized by the State Agricultural Board. 


T understand that the Webster County Fair Associa- 
tion has been so recognized, but that the Red Cloud Farm- 
ers Institute has not been so recognized. 


When the levy is voted it would seem that it should 
be paid over by the County Treasurer to the Treasurer - 
of the fair. : 

When the levy is so voted the Board of County Com- 
missioners has no longer any control over the fund. 


Upon the facts previously stated it would appear that 
the Webster County Fair Association was entitled to the 
entire $2,000.00, inasmuch as the Farmers Institute has 
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not maintained a three day fair for the past five years, and 
has never been recognized by the State Board of Agri- 


q Pes r 
culture Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
November 7, 1921. Assistant Attorney General. 


Counties—Convicts 
Liability of state for support of convicted felons held in county jails. 


Mr. Max G. Towle, Asst. County Attorney, Lincoln, Nebr. 


Dear Sir: Section 9011, Revised Statutes, 1913, places 
liability for the maintenance of a prisoner sentenced to the 
penitentiary upon the state after conviction. 

The state provides a penitentiary for the maintenance 
of such prisoners to which they can be sent immediately 
upon conviction. When a prisoner is held in the county 
jail for convenience of the county after conviction it has 
been customary for the county to pay his maintenance 
charges, but when his stay in the county jail is necessary 
because of the inabiltiy of the penitentiary to receive him, 
there seems no doubt but that the state and not the county 
is liable for the prisoner’s maintenance. 

The practical difficulty is that there is no fund 
available from which such maintenance can be paid. Many 
counties throughout the state have claims for the main- 
tenance of prisoners because the crowded condition of the 
penitentiary renders it impractical to receive prisoners 
_ there. In all probability these claims will be presented to 
the next session of the legislature and payment provided 


at that time. ~ 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
December 31, 1921. Assistant Attorney General. 
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Counties—Bonds—Certificates of Deposit 


County officers have no right to accept certificates of deposit in pay- 
ment of purchase price of county bonds. 


Otto F. Walter, Esq., Attorney at Law, Columbus, Nebr. 


Dear Sir: You request our approval of an agreement 
between Platte County and the Omaha Trust Company 
whereby the company sells the trust company $130,000 of 
court house and jail bonds, payment to be made not in cash, 
but by the delivery of certificates of indebtedness drawing 
514% interest, which the trust company agrees to cash 
from time to time as the county requires money to complete 
the court house and jail. 


Tt is a curious fact that the statute nowhere prescribes 
that bonds must be sold for cash. However, the effect of 
the proposed contract will be to deposit a large sum of 
county money with the Omaha Trust Company without the 
bonded protection, which is required by Sections 6660 
to 6662 Revised Statutes, 1913, in the case of county funds, 
and therefore does not meet with our approval. 


In the case of insolvency of the trust company, the 
county would be without any protection. It would be 
liable on the bonds and could not recover on the certificates 
of indebtedness. 


The result desired could be legally attained by an 
agreement on the part of the trust company to pay cash 
from time to time for such bonds, as are actually delivered 
to it. The county does not require the $130,000.00 I pre- 
sume at once, and the contract might be so drawn that when 
the county desires money it could obtain it by delivering 
bonds in the amount of the sum required to the trust 
company and receive the payment in cash. 


If the deposit-is protected by a bond required by 
Section 6662, Revised Statutes, 1913, or by the deposit of 
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securities in lieu of a bond, as provided by said section, I 
would see no objection to the arrangement. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General, 


By MASON WHEELER, 
April 15, 1921. Assistant Attorney General. 


Counties—Census 


Method of detexymining population of county as basis of compensa- 
sation of county officers. 


Mr. G. EF. Haase, County Clerk, Kearney, Nebr. 


Dear Sir: Your letter of January 13th presents the 
question of what is the proper method of determining the 
population of your county in respect to compensation al- 
lowed county officers under Chapter 201 of the Laws of 
1919, said compensation being based on the county popula- 
tion. It appears that the county board on December 12, 
1916, by resolution declared that the population of Buffalo 
County exceeded 25,000, and that since then the county 
officers have been paid on the basis of service in a county 
exceeding 25,000. The Federal census for 1920 gives the 
county a population of 23,837 inhabitants. 


This question has been before the Supreme Court 
in the case of State ex rel Blessing v. Davis, 66 Neb. 333, 
and in O’Connell v. Sioux County, 94 Neb. 826, and the 
court has said that while the Federal census is prima 
facie evidence of the county population, yet it is not con- 
¢lusive and the population may be figured by the number 
of votes cast. The question of population arose some years 
after and before the Federal census, and in the two cases 
mentioned, the population was found to be that of the 
Federal census. 
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Unless there has been some well known increase in 
the population since the Federal census, it may safely be 
taken as the basis, and in the case you cite, I would suggest 
that the county board modify the resolution of December 
12, 1916, and fix the population of Buffalo County as shown 
by the Federal census, to-wit, 23,837 inhabitants. 


Yours very truly, 


CLARENCE A, DAVIS, 
Attorney General. 


By MASON WHEELER, 
January 14, 1921. Assistant Attorney General. 


Counties—Taxation—Court House 


The authority in the county board to make ordinary repairs on a 
court house cannot be broadened to such an extent as to permit 
the county board to make extensive improvements in the amount 
of $10,000 when the board is forbidden to pay more than $1,500 
for a new court house without the vote of the electors. 


Mr. C. F. Harris, Union, Nebr. 


Dear Sir: Regarding the matter of making improve- 
ments on a court house, Section 954, Chapter 144 of the 
1921 Session Laws contains the latest legislation on this 
subject. 


The County Board is required to keep the court house 
in repair. If the County Board wishes to make extensive 
improvements on the court house, as in your particular 
case, wherein you wish to spend some $10,000.00 improving 
the building, this Chapter provides that: 


“The county board (in such a case) is authorized and empowered 
when requested so to do by a petition signed by at least fifty-five 
per cent of the legal voters in said county, based on the average 
vote of the two preceding general elections, to make an annual levy 
not exceeding five mills upon the dollar on all taxable property in 
said county for the purpose of providing a fund for the said _im- 
provements.” 
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I do not think it would be lawful for the board to 
spend any such amount of money without being so author- 
ized, as it seems to me that when the board is limited to 
the amount of $1500.00 in erecting a court house without 
first submitting the proposition to the vote of the people, 
they most certainly should not be permitted to spend 
$10,000.00 for improvements without having the matter 
passed upon by the people. It is true the statute gives the 
board authority to make ordinary repairs, but I take it 
that a distinction should be drawn between the making of 
repairs and the making of improvements, and the authority 
to make ordinary repairs without the sanction of the voter: 
does not extent to the making of such improvements, as are 
contemplated by you. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
March 18, 1922. Assistant Attorney General. 


Counties—Tax Levy—Warrants 


A warrant cannot be issued against county funds before the levy is 
made. 


Limitations of county tax levy. 
Mr. A. H. Warren, County Attorney, Sidney, Nebr. 


Dear Sir: Referring to your letter of March 7th, we 
must advise you that it is the opinion of this department 
that a county has no right to issue a warrant against funds 
to be raised by taxation for 1922 before the levy is made. 
The case of Austin v. Brown County, 65 Neb. 60 was modi- 
fied in 69 Neb. 717 and these decisions, we think, are 
not authority for the proposition that the warrant can 
be issued before the levy is made. Section 963 of the 
1913 Revised Statutes provides that each warrant shall 
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specify the amount levied and appropriated to the fund 
upon which it is drawn. This would be impossible if a 
warrant was written before the levy was made. 

Referring to the second matter mentioned in your 
letter, it is the opinion of this department that included in 
the limit of 3.5 mills per one dollar valuation for the general 
levy of the county are the following items: 


For ordinary county revenue not to exceed....................-- 3 mills 
BOD PORds “NOt “tO OX COSC coos... i peeetee Ie tpt daionsvns odbecacnspecs 1.7 mills 
For county bridge fund not to exceed... 1.6 mills 
For county sinking fund not to exceed... eee 1 mill 


(With reference to County Sinking fund levy it is 
our opinion that this may exceed the 3.5 mill levy 
provided the indebtedness has been created by a 
vote of the people). 
For Mothers’ Pension not to exceed edocolentearcags igh READE 
For Soldiers’ Relief not to exceed........2... . 1 mill 
For County Agricultural Societies not to exceed............ .25 mill 


In addition to this the county may levy for old in- 
debtedness (under old constitution) not to exceed 1 mill 
for emergency bridge fund not to exceed .2 of a mill. 

From a study of the bill authorizing a levy to be made 
for county agricultural societies, this department has given 
its opinion that this levy should be ineluded within the 
limit of thirty-five cents per one hundred dollars valuation, 
as shown above. 

Of course, our opinion in this matter is not any 
better than the opinion of any lawyer and no one is bound 
to take our opinion as being right. However we have gone 
over this matter rather carefullly with the Tax Commis- 
sioner and feel that our opinion is the construction that 
would be put upon the law in question by a court. 

Trusting this answers your inquiry, IT am 

Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8S. REED, 
March 11, 1922. Assistant County Attorney. 
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Counties—Dependent Children 


Dependent children must be supported by the county of their resi- 
dence where support otherwise is not available. 


Board of Commissioners of State Institutions, State House, 
Lincoln, Nebr. 


Att: Mr. L. C. Oberties. 


Gentlemen: The Attorney General is in receipt of 
your inquiry of June 22nd, requesting an interpretation of 
Section 6, House Roll 84, Session Laws of Nebraska for 
1921. 


You. will note that this section provides that each 
county shall pay transportation expenses together with such 
fees and costs as are allowed by law in similar cases, which 
shall be paid from the county treasury upon itemized 
vouchers certified to by the judg of the juvenile court. 
The juvenile court is given considerable jurisdiction over 
deficient and delinquent children. It is given power to send 
these children to state insttitutions. 


Section 7228 of the Revised Statutes of 1913, as amend- 
by Chapter 132 of the Session Laws of 1915, (page 297), 
provides for the Nebraska Home for Dependent Chil- 
dren and the registration in such home of dependent or 
neglected children under sixteen years of age duly com- 
mitted to it, and provides in such cases that the board 
shall require the parents or guardians of such children 
to pay the cost of their care and maintenance, but if unable 
to do so, no such child shall be received until the costs of 
maintenance shall have been provided for by the county 
board of the county wherein such child resides. 


The law also makes further provision for the care and 
maintenance of such children under Chapter 133 (page 298) 
of the Session Laws of Nebraska for 1915, which amends 
Section 7236 of the Revised Statutes of 1913. This section 
applies to applications for admission to the Nebraska 
Orthopedic Hospital and provides that if neither the patient 
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nor the parent, nor the husband of such patient, is finan- 
cially able to provide the necessary medical or surgical 
treatment, the application may be approved and the patient 
received. The entire cost of the examination aforesaid and 
of conveying such patient to and from said hospital shall 
be borne by the patient, his relatives or friends or by the 
county in which he resides. 


Under these provisions of law it would therefore appear 
that the intention of the Legislature has always been that 
such dependent children should be supported, where sup- 
port is otherwise not available, by the county of their 
residence. We see nothing in House Roll No. 84, or any 
other sections we have examined, which relieve the county 
from this duty. 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 24, 1921. Assistant Attorney General. 


County Fairs 


Mr. E. R. Danielson, Secretary, State Board of Agriculture, 
Tincoln, Nebr. 


Dear Mr. Danielson: I have before me your request 
for the opinion of this department whether the various 
county fairs may avail themselves of the procedure outlined 
in House Roll 130 of the 1921 session, during the year 
1921 or whether they must wait until 1922 to avail them- 
selves of this machinery. 


House Roll 130 passed the last session of the Legis- 
lature without the emergency clause. It therefore becomes 
law three (3) months after the date of the adjournment of 
the Legislature, which will make it this year become effec- 
tive July 28. 
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According to the second section of the bill, in which the 
following language is used: 


“The county board shall at the time other levies and assessments 
for taxation are made levy a tax upon all property within the county 
not to exceed one-fourth mill or so much thereof each year as is 
necessary to raise the maximum amount provided for in this act.” 


Ordinarily the County Board of Equalization has not 
levied the county taxes by the 28th of July. 


Section 6456 of the Revised Statutes of 1913, as 
amended by Chapter 109, Page 256 of the Laws of 1915, 
says: 


“The County Board of Equalization shall adjourn from time to 
time until the action of the State Board of Equalization and Assess- 
ment shall have been had and certified to the County Clerk, and on the 
last day of sitting as a Board of Equalization the County Board shall 
levy the necessary taxes for the current year.” 


The State Board of Equalization ordinarily meets 
early in July and has certified the returns to the County 
Clerk by about the first of August. The County Board is, 
of course, under no mandatory duty to “adjourn from 
time to time” until July 28. If it should so happen that 
the State Board of Equalization has met and has certified 
the returns back to the County Clerk, the County Board 
would have the power to make the levy on that date, and 
if that date was prior to July 28, they would have no 
authority to make a levy under House Roll 130. However, 
under Section 6456 above quoted, it is apparent that the 
State Board may not get its returns back to the County 
Clerk before July 28. If it has not gotten them back by 
that time, or if the County Board has not voted and made 
the levy prior to that time, it will then undoubtedly become 
the duty of the County Board to make the levy specified 
under House Roll 130 of the last session. 


This situation I think is- clear enough when once 
understood, but might be confusing to your various county 
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boards, unless they carefully read the two sections above 
quoted. 


We trust that this is the information which you desire. 
Very truly yours, 


CLARENCE A. DAVIS, 
July 7, 1921. Attorney General. 


County Judges 


Section 2394, 1922 Compiled Statutes, fixes the salary of county judges 
for 1921-1922. 


Hon. L. B. Fenner, County Judge, Burwell, Nebr. 


Dear Sir: A careful examination of the law relating 
to county judges has caused this department no little dif- 
ficulty. In the first place, we are confronted with the 
strict provision of the Constitution 

“Nor shall the compensation of any public officer, including any 
officer whose compensation is fixed by the Legislature, subsequent to 


the adoption hereof, be increased or diminished during his term of 
office.” 


which provision would seem to be a bar to our present 
county judges receiving any salary increase whatever. 
On the other hand, our county judges, under the preceding 
Constitution, were not paid a salary; in fact the receipt 
of a-salary was specifically prohibited, and they were paid 
upon the basis of the fees which they collected. 


The present Constitution prohibits them from collect- 
ing fees and says they shall receive a salary, so that if they 
cannot receive the salaries designated by House Roll 70, 
it appears to me they are to be entirely without compensa- 
tion during the term, a condition which the Constitutional 
Convention could hardly be supposed to have intended in 
their language. 


It therefore has seemed to be advisable to reason it in 
this manner that the county judges were without salary 


178 REPORT OF THE ATTORNEY GENERAL 


prior to January 1, 1921, and that the salary bill passed 
at the present sesssion is simply a fixing of their compen- 
sation; that since their previous compensation was based 
on fees collected, it cannot be said to have been fixed 
at all except as to maximum, and therefore the present sal- 
ary bill fixing a definite amount of salary does not either 
increase or diminish, but simply fixes a salary; a method 
of reasoning the soundness of which I personally question, 
but which was the method used to convince the Judiciary 
Committee of both houses, as well as a good many members 
of the Constitutional Convention, and knowing full well 
what was intended by both bodies, and realizing the dif- 
ficulties that would confront the state if the judges were 
entitled to no salary at all for the next two years, I am 
constrained to the opinion that you are entitled to collect 
the salaries set forth in House Roll 70, beginning as of the 
date of January 1, 1921. 


Very truly yours, 


CLARENCE A. DAVIS, 
May 9, 1921. Attorney General. 


County Judge—Elections 


County judges elected in 1920 should hold office for four years. 
Mr. F. C. Radke, Tecumseh, Nebr. 


Dear Sir: Answering your inquiry regarding the 
election of County Judges: 


The old Constitution of Nebraska provides in Section 
15, Article 6 thereof that County Judges should be elected 
for a term of two years. This section was amended by 
Section 15, Article 5 of the new Constitution which said 
section provides the following: 


“In the year 1920 and every four years thereafter there shall be 
elected in and for each county one judge, who shall be judge for such 
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county, whose term of office shall be four years and whose salary 
shall be fixed by law.” 


This amendment was to take effect on the first day of 
January, 1921, as provided in Section 1 of Article 17 of 
the new Constitution. The question you raise is, does the 
fact that the amendment embraced in said Section 15, 
Article 5 of the new Constitution was not to become effective 
until January 1, 1921, mean that County Judges elected 
in 1920 shall not be affected by said amendment, and that 
such judges as were elected in 1920 should therefore hold 
office under the terms of the provision in the old Consti- 
tution and for two years only. 


The opinion of this department is that County Judges 
who were elected in 1920 are affected by the amendment to 
the Constitution herein under discussion and that this 
constitutional amendment although not in effect at the time 
of their election was in effect at the time of their taking 
office for which reason they took office subject to the terms 
of the amendment and are to hold office in accordance with 
those terms to-wit, four years. 


I also would direct your attention to the phraseology 
of said Section 15, Article 5 of the new Constitution where- 
in it is provided that County Judges shall be elected in the 
year 1920 and every four years thereafter. By implica- 
tion this provision provides that no County, Judge shall 
be elected following the year 1920 until 1924 for which 
reason it would be impossible to elect one in the year 1922 
since the successor to the incumbent placed in office by 
the 1920 election cannot be elected until 1924. In view 
of this implied prohibition in said section it necessarily 
follows that the present incumbent would be obliged to 
hold over until 1924 when his successor may be elected. 


This view is supported by Section 5, Article 17 of the 
new Constitution which provides that County Judges as 
well as certain other public officers shall continue in office 
until their successors shall be elected and qualified. This 
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section also provides that the terms of office of such County 
Judges and other officers shall begin on the first Thursday 
after the first Tuesday in January next succeeding their 
election. 


Summarizing the above I will state that the present 
incumbent in the office of County Judge in your county 
should continue in office until January of 1925 when the 
term of his successor elected at the 1924 election will com- 
mence. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
December 31, 1921. Assistant Attorney General. 


County Treasurer—Bonds—Schools 


County Treasurer should retain custody school board sinking funds. 
Hon. George W. Marsh, State Auditor, Lincoln, Nebr. 


Dear Sir: In response to your oral inquiry as to the 
custody of funds derived from taxation of school districts 
for payment of bonds, the general statute is Section 6782, 
Revised Statutes, 1913, which provides that all taxes voted 
by a school district during the current year when collected 
shall be paid over to the treasurer of the school district 
upon the order of the director countersigned by the moder- 
ator. This being the general provision, it is of course super- 
seded by the particular statutory enactments in respect to the 
collection of taxes voted for the payment of interest and 
principal of school bonds. Such particular statutes are 
Sections 458 to 362, Revised Statutes, 1918. These sections 
in respect to collection of bond moneys provide for the 
collection by the county treasurer in a manner similar 
to other taxes, and provide that when so collected said 
moneys “shall be and remain in the hands of the county 
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treasurer a specific fund for the payment of interest upon 
such bonds, and for the final payment of same at maturity :” 
that any money remaining in the hands of the county treas- 
urer after the payment of interest shall be retained as a 
sinking fund for the redemption of such bonds and ghall 
when ordered by the school board be invested in the redemp- 
tion of existing school district bonds, or be invested in 
county, state or federal bonds. It is the duty of the county 
treasurer to attend to payment of bonds and interest when 
due, and the tax and funds collected for such purpose are 
pledged and appropriated to the payment of said interest 
and principal and the county treasurer is liable on his 
official bond for the disbursement of such moneys for such 
purpose. 


Our conclusion is that the county treasurer should 
retain the custody of school funds collected by taxation 
for the payment of the interest and principal of the school 
bonds, and should personally attend to the payment of said 
principal and interest, and that said funds should remain 
in the hands of the county treasurer and should not be 
turned over to the school district, and if so turned over, 
the county treasurer and his bondsmen are personally 
liable for the application of said funds to the payment of 
such bonds and interest. Other school funds should be 
paid over when demanded by the county treasurer to the 
proper officers of the school district. 


IT can find no provision giving the county treasurer 
custody of funds derived from taxation applicable to pay- 
ment of interest and principal of bonds issued by munici- 


palities. 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
August 16, 1922. Assistant Attorney General. 
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Criminal Law 


1. Comment upon failure of defendant to testify is reversible error. 

2, Comment on the facts by the court is not approved. 
Defendant in criminal case is not required to give advance: notice 
of his defense. 

4. Answering other inquiries of the Attorney General of Michigan. 


Hon. Merlin Wiley, Attorney General, Lansing, Mich. 
Dear Sir: We are very glad to express our opinion 
to you upon the questions presented in your letter of June 


30th, pertaining to the preparation of a Code of Criminal 
Law and Procedure in your state. 


Will answer your inquiries in the order in which you 
have presented them, pertaining to the following subjects: 


1. Allowing comment on failure of defendant to 
testify. 


Our courts have passed upon this proposition so many 
times that we do not believe that legislative action upon 
this subject would be desirable in this state. In a number 
of cases our Supreme Court has held that it is reversible 
error to comment upon such fact for the reason that it is 
prejudicial to the defendant and amounts to a disregard 
of his constitutional rights. The court seems to include 
the defendant’s right not to take the stand as guaranteed 
to him by the constitution, which says he shall not be 
required to testify against himself. Consequently, no such 
legislation exists in this state. 


2. Allowing the judge to comment on the facts, as 
well as the law: 


Such procedure has never been advised in the state 
courts of this state. The theory of criminal procedure in 
this state appears to be to permit the jury to be the sole 
judges of the credibility of witnesses and to pass upon the 
facts in the case under proper direction of the court. This 
seems to us to be a proper procedure inasmuch as our 
judges are elected from time to time and are more apt to 
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have personal prejudice than are the United States judges 
who are not subject to the will of the people at frequent 
elections. 


5. Requiring the defendant to give notice of certain 
defenses, such as insanity, self-defense, alibi, ete.: 


We have no provision in this state requiring advance 
notice to be given of such defenses. It does not seem to us, 
however, that it would be an unreasonable requirement 
to require the defendant to advise the state if his defense 
is to be insanity or alibi. We have no such requirement 
in this state, however, and our state prosecutors must de- 
pend entirely upon their knowledge of the state’s case to 
advise them of the defense that will probably be raised by 
the defendant. 


4. Providing for a verdict of less than twelve jurors. 


Under the Constitution of Nebraska a verdict of five- 
sixths of the jury may be returned in civil cases, but our 
Constitution does not permit a verdict of less than twelve 
jurors in criminal cases. Our legislature has provided 
that when the jury are unable to agree after six hours’ 
deliberation in civil cases that ten jurors may return a 
verdict, each of the ten signing the verdict. 


Under the wording of our Constitution it would not 
be possible to provide for a verdict of less than twelve jurors 
and it might also become difficult to enact a statute which 
would be held constitutional under the provisions of the 
Constitution of the United States. 


5. Allowing appeals by state on certain legal 
questions : 


Section 9185, Revised Statutes, 1913, makes provision 
for the taking of questions of law to the Supreme Court for 
decision. This cannot affect the defendant who may have 
been acquitted in the district court, but in this manner 
the state is enabled to secure a ruling of the Supreme 
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Court on the question of law involved. We have had 
occasion to adopt this manner of procedure on several 
occasions. Recently we tried out in the Supreme Court 
the question of the constitutionality of a portion of our 
intoxicating liquor law which in the district court had 
been held unconstitutional by the district judge. Upon 
taking the procedure indicated we were enabled to obtain 
the decision of the Supreme Court overruling the decision 
of the district court, declaring the law constitutional, thus 
enabling the executive officers to enforce the provisions 
of the intoxicating liquor law. 


This state recently adopted a law known as the Depart- 
ment of Justice act. This law enables the Attorney 
General’s department to perform the duties of the county 
attorneys in the various counties of the state when the 
Attorney General so desires. The Attorney General is the 
head of the Department of Justice, which has general con- 
trol and supervision of all actions and legal proceedings in 
which the State of Nebraska may be a party or is inter- 
ested. The act gives the Attorney General rather broad 
powers in the counties and we have found it to be a 
valuable bit of legislation. On several occasions we have 
found it advisable for this department to take active 
charge of prosecutions in the different counties. The 
act referred to is Chapter 205, page 904 of the 1919 Ses- 
sion Laws of Nebraska. 


This state also enacted a law pertaining to pardons 
and paroles, which may be of interest to you. The Attorney 
General, Governor and the Secretary of State constitute 
the board known as the Board of Pardons. A majority 
of this board has the power to remit fines and forfeitures 
and grant commutations, pardons and paroles, under the 
restrictions provided by Chapter 182, Session Laws of Ne- 
braska, 1921. The law provides under this procedure for 
public hearings upon public notice and we believe has 
a tendency to lessen the criticism which is sometimes made 
of the officers who exercise the pardoning power. 
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If the above information is of value to you we are 
very glad to have been able to furnish you the information. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
July 3, 1922. Assistant Attorney General. 


Declaration of Trust Companies 


Mr. John E. Curtiss, Secy., Nebraska State Railway Com- 
mission, Lincoln, Nebr. 


Dear Sir: I have investigated the question propounded 
through you by Mr. N. Dwight Ford, attorney for the 
Brittan Electric Light & Power Company of Arnold, Nebr. 
Mr. Ford’s question is this: 

“Has the State Railway Commission jurisdiction of the security 


issues of non-incorporated companies; or over so-called ‘common 
law’ or ‘declaration of trust’ companies?” 


The question should be answered in the negative. 


Under the Stock and Bonds Act, Statutes 1913, Sec. 
tion 758, it is provided that “A common carrier or public 
service corporation organized and incorporated” may issue 
certain securities only after securing the permission of the 
State Railway Commission. No good reason is apparent 
why such permission is required for corporations and not 
for other public service concerns but the legislature clearly 
restricted the power of the Commission to corporations. 


“Common law” trusts or declarations of trust cannot be 
classed as corporations. They are not corporations in any 
sense; in fact they owe their origin to attempt to avoid 
the obligations placed on corporations. No such form of 
organization is recognized in Nebraska. They are, generally 


e 


186 REPORT OF THE ATTORNEY GENERAL 


speaking, merely partnerships, over which there is no con- 
trol as to security issues by the Commission. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
October 29, 1921. Assistant Attorney General. 


Elections—Voting 


It is not provided by law that a candidate may himself file for office 
as the candidate of two parties. The presumption is that the parties 
are antagonistic. 


Mr. Ralph M. Kryger, County Attorney, Neligh, Nebr. 


Dear Sir: Your letter relative to filing of candidates 
for the nomination of sheriff in your county has been 
received. 


The law pertaining to candidacy for more than one. 
party is set forth at page 111, Chapter 35, Laws 1917, 
which provides that the name of any candidate may appear 
on one or more of the party tickets if the proper filings 
have been made; and provides for the right of such candi- 
date to have the nomination in case he loses the nomination 
of the majority party, ete. 


In the particular case you mention it seems that 
while a filing was made by twenty-five persons, that the 
person in question failed to accept the nomination within 
the five days provided by law. Hence it follows that this 
filing is insufficient because not accepted as required by 
law. 


While the law is not specific as to the right of the 
candidate himself to be a candidate of two parties, it would 
seem inconsistent for a man to say that he affiliates with 
two antagonistic parties. It would seem that such presump- 
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tion is that the parties are antagonistic until such time as 
a petition should be filed by the antagonistic party and the 
nomination under such petition accepted. Inasmuch as the 
purpose of the primary is for the selection of candidates 
by the respective political parties, it seems to us that it 
would not be proper or legal for the candidate himself to 
file his own name as the candidate of two antagonistic 
parties. 


For your information we might state that this depart- 
ment has ruled that organization of the progressive party 
in the state of Nebraska at their state convention is not 
sufficient in itself to justify the progressive party to put 
a county ticket in the field, but that it requires such 
party to organize in the county for its county ticket as 
provided by Section 2168 and following, Revised Statutes, 
1913. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 1, 1922. Assistant Attorney General. 


Elections 


Candidates for non-political offices must be qualifjed at the time of the 
primary election. 


Mr. H. EF. Barbee, County Superintendent, Hebron, Nebr. 


Dear Sir: Your letter of March 20th, inquiring 
whether or not under the law pertaining to the selection 
of non-political candidates at the primaries requires that 
the candidates. be legally qualified at the time of the 
primaries, is at hand. 


It is our opinion that as to the office of County 
Superintendent under the circumstances you have related 
in your letter and under the required qualifications of the 
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candidates for that office, that he would have to be actually 
qualified at the time of filing in order to comply with the 
qualifications set forth in the statutory form provided 
under Section 2209 Revised Statutes for 1913 as amended 
in 1921. This position is substantiated by State v. Moores, 
52 Nebr., Page 786, wherein it holds that “eligibility” means 
capable of being chosen and qualified for selection or 
election. This case specifically holds that such candidates 
must be qualified at the time of election and there might 
be some doubt as to whether the qualification must actually 
exist at the time of filing or whether it is sufficient if the 
candidate be properly qualified at the time of the primary 
election. 


We believe that under the decision last cited it would 
be sufficient if the candidate is qualified at the time of the 
primary election. 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
March 23, 1922. Assistant Attorney General. 


Elections 


The candidates for a non-political office are limited to the two selected 
at the primary unless a vacancy occurs. 


Mr. O. E. Bozarth, Elwood, Nebr. 


Dear Sir: Your letter of September 27th inquiring 
whether or not a person may be a third candidate for a 
non-partisan office by petition where there is no vacancy 
upon the ballot caused by the death, resignation or other 
disability of one of the candidates elected at the primary, 
has been received. 


Section 2168, Revised Statutes, 1922, provides a method 
for selecting candidates for non-partisan offices. The non- 
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partisan judiciary act, with the amendments, is a statute 
complete in itself and relates to an independent subject. 
In our opinion, there is no provision for placing the name 
of a candidate on the non-partisan ballot unless the candi- 
date has been selected in the manner provided by law. 


This statute has been construed in the case of State 
v. Penrod, 102 Neb. 734, in which case it was held that an 
action in mandamus will not lie to compel a county clerk 
to place on the non-partisan judicial ballot the name of a 
person as a candidate for the office of judge of the county 
court, who is not one of the two candidates who received 
the highest number of votes at the primary. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
October 3, 1922. Assistant Attorney General. 


Elections—Election to Fill Congressional Vacancy 
Hon. S. R. McKelvie, Governor, State House, Lincoln, Nebr. 


My dear Governor: Pursuant to your request for in- 
formation relative to the manner in which you shall pro- 
ceed to fill the vacancy in the First Congressional District 
caused by the resignation of the Honorable C. IF’. Reavis, 
permit me to advise you as follows: 


The Governor does not have any appointive power in 
this connection. 


The Constitution of the United States provides: 


“Article I, Section 2: That when vacancies happen in the represen- 
tation from any state, the executive authority thereof shall issue writs 
of election to fill such vacancies.” 


This is a very broad provision, and does not indicate 
whether the election shall be general or special, or shall 
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take place immediately, or at a later date at the Governor’s 
discretion. 


The state law provides that: 


“When a vacancy occurs in the office of representative in con- 
gress, or members of the legislature, and the body in which such 
yacancy exists will convene prior to the next general election, the 
governor shall order a special election to fill such vacancy at the 
earliest practicable time, and ten days notice of such election shall 
be given: Provided, any vacancy occurring in either house of the 
legislature during a regular or special session thereof shall be filled 
by the Governor within five days after said vacancy occurs by appoint- 
ment of some qualified person of the same political affiliation as the 
previous incumbent from the district in which the vacancy has arisen.” 


(Chapter 39, Laws 1917) 


This would seem to indicate that the date of the 
holding of a special election was somewhat within the 
Goyernor’s discretion. Of course, it ought to be held as 
early as possible, so that the state and especially the First 
District will be adequately represented. 


The problem offers two alternatives: 


(1) The Governor may call a special election to fill 
this vacancy. He may call this at any time he sees fit 
upon ten days notice. In the event that he does this, the 
nomination must be made by conventions. Chapter 33, 
Session Laws, 1915, specifically exempts special elections 
from the operation of the direct primary law, and provides: 


“This article shall not apply to special elections to fill vacancies, 
nor to municipal elections in cities having less than twenty-five thou- 
sand population, village, precinct, township and school district officers, 
members of the board of supervisors in counties under township or- 
ganization, having supervisors from each ward and township, nor to 
members of school boards, nor members of boards of education; pro- 
vided, that members of Boards of Education in Metropolitan cities 
shall be nominated as provided in Section 202 of this article, being 
Section 2140 of said Statutes providing fer nomination by petition.” 


(2) You may let the matter go until the regular 
November election, and simply order a place on the regular 
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ballot at that time to fill the unexpired term. This I be- 
lieve would hardly be termed a special election, but would 
be a part of the general election machinery, in which case 
the primary would have the choice of nominees, and you 
might amend your primary election proclamation, so that 
at the July 18 primary a nominee for the unexpired term 
would be selected. 


The latter of those two courses seems to me by far the 
most practical. The day is long past when the people 
want a political convention to nominate their congressman. 
‘Che calling of a special election will necessitate this un- 
fortunate expedient, and also entail much expense. Letting 
the matter go until the general election in November would 
eliminate all additional expense and will give the people 
a chance to make their nomination under the primary 
law in July. In addition to these considerations, it is cur- 
rently reported that Congress will adjourn during July or 
early August, and will not, of course, meet again until 
December, so that even if a special election were called, the 
person elected would be of little service until December, 
and by that time someone could be elected at the regular 
election. 


I think I have outlined this matter rather fully. There 
s no denying the fact that the law is not clear, and that 
t is a complicated situation. The plan I have proposed is 
I think as much justified from the statutes as any other, 
and I believe has the additional merit of considering the 
practical aspects of the situation. 


i 
i 


Very truly yours, 


CLARENCE A. DAVIS, 
June 6, 1922. Attorney General. 


192 REPORT OF THE ATTORNEY GENERAL 


Elections 


It is possible to nominate a candidate by petition until twenty days 
before a general election. 


A candidate who is nominated by petition after the primary election 
is not required to pay the filing fee described in Section 2118, 1922 
Compiled Statutes. 


Mr. Henry Pletcher, Bartlett, Nebr. 


Dear Sir: Referring to your inquiry of October 3d, 
you are advised that we are unable to find any statute 
which fixes the length of time before a general election that 
a nomination petition can be filed. Section 1948, Compiled 
Statutes, 1922, requires the county clerk to have the ballots 
printed five days before election. Section 1952, Compiled 
Statutes, 1922, requires publication of a copy of the ballot 
not more than ten days and not less than three days 
before the day of election. Section 2098, Compiled Statutes, 
1922, provides for nomination of candidates by petition, 
but does not specify the time in which the petition shall 
be filed. 


Of course, there must be a limit to the time in which 
such petitions can be filed in order to allow the county 
clerk to make up the ballot and have it printed, and a copy 
of it published. We are then confronted with the question 
of fixing the time. Section 2122, Compiled Statutes, 1922, 
provides that party committees may fill vacancies for 
county offices on a ballot within twenty days before the 
election. Section 2124, Compiled Statutes, 1922, provides 
for the nomination certificates of candidates for county 
offices, exempted from the provisions of Article XT of Chap- 
ter 18, being filed up to within twenty days before election. 
We would think that in the absence of a statute fixing 
the time in which a candidate may be nominated by petition, 
twenty days would be a reasonable time, both for the 
county clerk and the candidate. It may be that some- 
where in the statutes there is a provision fixing this time, 
but we, like you, have been unable to find any such 
provision. 
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It is the opinion of this department that a candidate 
who is nominated by petition is not required to pay the 
same filing fees as he should have paid in seeking the 
nomination at the primaries. Section 2113, Compiled 
Statutes, 1922, provides that candidates for nomination at 
the primary election shall pay certain amounts to help 
defray the expense of such primary. The language of this 
statute would, we believe, exclude by implication the pay- 
ment of such a fee by a candidate who has been nominated 
by petition. 


Trusting this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
; Attorney General. 


By CHARLES 8. REED, 
October 6, 1922. Assistant Attorney General. 


Elections 


A candidate for a county office at the general election may withdraw 
before the ballots are printed. 


BA. S. Nickerson, Esq., County Attorney, Papillion, Nebr. 


Dear Sir: Referring to your letter of July 5 con- 
cerning the withdrawal of a candidate after having filed 
as a candidate for county clerk, you are advised that it is 
the opinion of this department that your ruling on that 
matter is correct and that the candidate was at liberty 
to withdraw before the ballots were printed. 


Section 2161 of the 1913 Revised Statutes, although 
it is incorporated in the article pertaining to primary 
elections, seems to pertain only to the declination of a 
nomination when such nomination has been by a conven- 
tion, or committee, or primary election. Section 2137 of 
the 1913 Revised Statutes provides that the provisions of 
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the Statutes pertaining to general elections shall also be 
applicable to primary elections with certain restrictions. 
Interpreting Section 2137 of the 1913 Reyised Statutes, we 
are of the opinion that Section 2161 of the 1913 Revised 
Statutes is not applicable to a primary election for the 
reason that the latter Section contains a provision for the 
selection of a party candidate by three prominent members 
of the candidate’s political party. Plainly this would not 
be either necessary or applicable as concerns candidates who 
have filed for nomination. 


Viewing this matter from the practical side we can see 
where no harm can come from allowing the candidate 
for nomination to withdraw at any time before the ballots 
are printed, for a person who seeks to withdraw from the 
primary election would probably neither be nominated by 
the electors, nor would he be required to be a candidate 
if nominated, (Section 2161, Revised Statutes of 1913) 
nor would he be required to serve if elected. 


We realize that this opinion overrules the common 
idea that Section 2161 of the 1913 Revised Statutes pro- 
vides a manner for candidates withdrawing before a_pri- 
mary election, but we are unable to concur in that inter- 
pretation for the reasons above enumerated. 

Trusting this answers your inquiry, we are, 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
July 6,- 1922. Assistant Attorney General. 
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Elections 


Withdrawal of candidate nominated for non-political office creates 
vacancy which can only be filled by petition. 


Katherine Feather, Superintendent, Ogallala, Nebr. 


Dear Madam: As one of the two successful candidates 
in the recent primary for the office of county superintendent 
of Keith County, you can decline the nomination and 
withdraw at any time, just as you could resign the office if 
elected whenever you see fit. 


Your withdrawal, however, does not entitle the candi- 
date receiving the third highest number of votes to go on 
the election ballot. Your withdrawal creates a vacancy 
which can be filled by petition signed by at least ten per 
cent of the number of voters who yoted for governor at the 
last preceding election, (Section 2211 of Chapter 90, Laws 
of 1921; State v. Penrod, 102 Neb. 784). 

* Yours very truly, 

CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
August 28, 1922. Assistant Attorney General. 


Elections—Fees 


Candidates for public office cannot promise to serve for less than 
legal salary. 


Mr. S. B. Morehead, Clerk of the District Court, Albion, 
Nebr. 


Dear Sir: I understand from your letter of March 
11th and enclosures that one of the candidates for the Re- 
publican nomination for sheriff promises to serve for $350 
per year less than the regular salary. Doubtless the 
gentleman’s intentions are of the best, but it has been held 
in a number of cases that a promise by a candidate made 
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to the electors generally to serve for less than the salary 
of the office constitutes bribery and the theory of this case 
is that the result is the same as if the candidate had 
gone to every taxpayer and offered to pay a certain per 
cent of his taxes in return for his support. (9 R. C. L., p. 
1127; Ayres v. Moran, 34 Neb. 210.) 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
March 138, 1922. Assistant Attorney General. 


Elections—Voting 


Voters vote for but one candidate where but one vacancy is to be 
filled, , 


Hon. 2. B. Good, District Judge, Wahoo, Nebr. 


Dear Judge Good: Your letter of June 1 relative to 
voting at the primary for candidates for Judge of the 
Supreme Court, has been received. 


It is our opinion that Chapter 90, Laws 1921, indicates 
that the voters are to vote for one candidate for this 
position. Before the districting of the state voters would 
vote for as many candidates as there were vacancies, but 
now in each district there is but one vacancy to be filled, 
which indicates to our mind that each yoter would vote 
for but one candidate for the position. This view seems 
to be further strengthened by the wording of the statute 
which says that two candidates at the primary receiving 
the highest number of yotes shall be candidates at the gen- 
eral election. This would not indicate that a man voting 
at the primary would have a right to vote for his first 
choice and then for another candidate as his second choice. 
While the statute does not expressly cover the situatis™; 
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precedent would seem to indicate that they would vote for 
but one candidate at the primary. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 2, 1922 Assistant Attorney General. 


Elections 


The law does not require a blank line after the names of two can- 
didates for a non-partisan office. 


Mr. O. E. Bozarth, Elwood, Nebr. 


Dear Sir: Your letter pertaining to the leaving 
of a blank line on the nonpartisan ballot is at hand. 


Under the decision which you cite in your letter and 
under the interpretation of the nonpartisan judiciary act, 
we believe that for nonpartisan offices it is intended that 
only two candidates’ names shall appear upon the ballot. 
In the particular case which you mention there is not even 
a vacancy upon the ballot, and it would seem that there 
would be less reason for leaving a blank space to write 
in a name of a candidate than there was in State v. Minor, 
to which vou refer in your letter. In that case there has 
been a vacancy which could not be filled in time for the 
election and still it was held that mandamus would not lie 
to compel a ministerial officer to leave a blank space upon 
a ministerial nonpartisan judiciary ballot. 


This case seems to be final as to the form of the 
ballot. However, if no blank space is left and yet persons 
should write in the name of a person for some office 
on the ballot such name should be counted as an elector 


198 REPORT OF THE ATTORNEY GENERAL 


has a right to vote for any person for any office he may 
desire. 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
October 21, 1922. Assistant Attorney General. 


Elections—Congressional Vacancy 


Name of candidate may appeer twice on ballot if he be a candidate 
for two separate offices. 


Hon. D. M. Amsberry, Secretary of State, Lincoln, Nebr. 


Dear Sir: Section 1992, Revised Statutes of 1913, 
provides, “Every ballot shall contain the name of every 
candidate whose nomination for any office specified on the 
ballot has been certified-or filed according to the provisions 
of this Chapter, and no other names, and the name 
of no other candidate shall appear on the ballot more than 
once.” The commonly accepted interpretation of the last 
phrase in this statute has been that the name of no candi- 
date shall appear more than once for the same office, that 
is, if a person be a nominee of the Democratic party and 
the Progressive party for the same office, the nominee’s 
name shall appear only once and the names of the two 
parties supporting him shall be bracketed. At the last 
election the name of Judge Clements appeared on the ballot 
as a candidate for the regular term of district judge in 
Lancaster. County, and also as a candidate for the vacancy 
caused by the resignation of Judge Flansburg. In Douglas 
County the name of Mr. Howell appeared twice in the 
last election as a candidate for National Republican Com- 
mitteeman and as a candidate for manager of the Omaha 
Water District. Unless and until you are instructed dif- 
ferently by a court of competent authority, the ballots in 
the first congressional districts should be so arranged that 
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the same aspirant may have his name printed as a candidate 
for the vacancy in the first congressional district caused 
by the resignation of Mr. Reavis, and also as a candidate 
for the regular congressional term. 


Election boards have no authority over the form 
of the ballots and it is their duty to return all -votes for 
all candidates regardless of whether or not the candidate’s 
name appears twice on the ballot. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
July 5, 1922: Assistant Attorney General. 


Elections—Absent Voters 


Residents of Nebraska who are in other states may vote in accordance 
with the provisions of the absent voter’s statute. 


The polls close fer the reception of absent voters’ ballots when the 
canvassing board meets as the absent voters’ election board. 


Mr. J.C. Elliott, County Attorney, West Point, Nebr. 


Dear Sir: Referring to your letter of July 24, we 
agree with vou that the absent voters law is somewhat 
indefinite as to whether it applies to absent voters in the 
state or whether it includes absent voters out of the state. 
However, it seems to us that the wording of this Act indi- 
cates that it extends the privilege of voting by mail to 
residents of Nebraska who are in other states. This inter- 
pretation seems to be proven by Section 7 of the Act 
which provides that “Oaths required by this act may be 
subscribed and sworn to before any officer having a seal 
and authorized to administer oaths by the laws of the 
place where the oath is administered provided, that if such 
absent voter be in the military or naval service of the 
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United States or of the State of Nebraska then such oaths 
may be administered and such certificates made and such 
acts done by any commissioned officer of such military or 
naval forces.” 


It is our opinion that the polls close for the reception 
of absent voters ballot when the canvassing board meets 
as the absent voters election board. In the case which you 
describe, it would seem to us that. the election board 
had a right to count all votes received by it before it sat 
as the absent voters election board whether or not they 
were received before ten o’clock on Friday morning. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES S. REED, 


July 25, 1922. Assistant Attorney General. 


bo 
OU 


Election—W omen—Bonds 


Nebraska women could lawfully vote in September 1920 on propositions 
to authorize bonds to defray cost of construction of county court . 
house. 


Milton A. Mills, Esq., County Attorney, Osceola, Nebr. 


Dear Sir: I understand that in September, 1920, there 
was submitted to the voters of Polk County a proposition to 
issue bonds for the construction of a court house; that 
women were permitted to vote on the proposition which 
failed to carry if male votes alone were counted, but did 
carry if the votes of both men and women were counted; 
that the bonds were declared carried and subsequently 
issued, and that the question is now raised as to the 
validity of the bonds because women were permitted to vote 
at the election. 


At the time of the election, the constitutional provision 
in respect to suffrage read as follows: (Article 7, Section 
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1)—“Every male person of the age of twenty-one years or 
upwards belonging to either of the following classes who 
shall have resided in the state six months and in the county, 
precinct or ward for the time provided by law, shall be 
an elector: 


“(1) Citizens of the United States. 


“(2) Persons of foreign birth who shall become 
citizens of the United States by naturalization or otherwise, 
conformably to the laws of the United States, at least 
thirty days prior to an election.” 


Chapter 30 of the Laws of 1917, the partial suffrage 
statute, was also in force, which statute provided: “Every 
person of the age of twenty-one years or upwards shall be 
an elector and shall have the right to vote for all officers 
to be elected to public office and upon all questions and 
propositions submitted to the voters at any and all elections 
authorized or provided for by the constitution or laws of 
Nebraska: Provided, however, that no female person shall 
be permitted to vote for United States Senator, United 
States Representative, or for any officers specified and desig- 
nated in the Constitution of Nebraska, or upon any ques- 
tion or proposition submitted to the voters, the manner 
of the submission of which is specified and designated 
in the Constitution of Nebraska.” 


The intention of the Legislature in passing the afore- 
mentioned partial suffrage act was to extend the right of 
suffrage to women just as far as it could be constitutionally 
extended. The issuance of court house bonds is not men- 
tioned in the Constitution, nor the manner of submission 
of the same to the electorate. 


Since 1881, women have been permitted to vote at 
school elections, and such permission has been held consti- 
tutional in State v. Cones, 15 Neb. 444, and Olive v. School 
District, 86 Neb. 135. Following the reasoning in the 
Olive case, the Legislature has power to extend the right 
of suffrage in all cases not prohibited by the Constitution. 
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It seems beyond legitimate question that women were prop- 
erly permitted to vote at the court house bond election 
held in September, 1920, under the statute previously 
quoted, and that their voting does not affect in any manner 
the validity of the bonds. 


It will also be noted that the 19th Amendment to 
the Constitution of the United States, extending complete 
suffrage to women, was promulgated by the Secretary of 
State on August 26, 1920, previous to the Polk County 
bond election, and under this Federal constitutional amend- 
ment, irrespective of state legislation, women were author- 
ized to vote on this proposition. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
July 30; 1921. Assistant Attorney General. 


Elections—Residence—Scldiers’ and Sailors’ Home 


Inmates of the Soldiers and Sailors Home at Grand Island, though cot- 
tagers and residing outside the administration grounds, should be 
considered as residents of the Home and their voting place should 
be determined by the situs of the Home. 


Dr, Edith Spence, Grand Island, Nebr. 


Dear Madam: Answering your question as to the 
proper voting place of inmates of the Soldiers and Sailors 
Home at Grand Island, who do not actually live in the 
home, but occupy cottages adjacent to the home, located 
across the section line and within the boundaries of Grand 
Island, this question was raised with this department by an 
official of the city of Grand Island. He advised us that 
the county attorneys of both counties affected had ruled 
that these inmates should vote in the precinct in which ° 
the Soldiers and Sailors Home is located. Their ruling 
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was to the effect that in theory of law the voters in ques- 
tion were inmates of the home and their legal residence 
was the home itself, notwithstanding that they occupy 
cottages located at some distance from the home. 


The ruling of these county attorneys seems to be 
supported by the provisions of Section 6963 of the Revised 
Statutes of 1922, which provide that inmates of the home 
may live in cottage homes within one-half mile from the 
administration buildings, and have full advantage of the 
provisions of the act provided that the act shall apply 
only to such persons as cannot be provided with the accom- 
modations of the buildings on the home grounds. This 
section also provides that all persons accepting the privi- 
leges of the home, shall be subject to the same rules and 
regulations as though they were living on the grounds. 

The general effect of this section is that those soldiers 
and sailors living in cottages have the full rights of other 
inmates of the home. They are subjected to the orders 
and regulations laid down by the officials in charge of the 
home. They should have the right of considering the home 
as their legal residence, and as a matter of fact it is my 
opinion that the home is their legal residence, even though 
they actually live separate and apart from the administra- 
tion buildings. Most certainly if the home was large 
enough to accommodate all these individuals living in cot- 
tages, the officials of the home could force them to take up 
residence in the administration buildings or lose their 
rights and privileges as inmates. 


If one of these cottagers insisted on voting in the 
precinct in which the home is located, I do not think he 
could be deprived of voting at such place. I cannot see 
that he would have the right to vote in the other precinct 
within the boundaries of the city of Grand Island. 

My opinion is in full accord with that of the county 
attorneys, and I think these cottagers, who are residing 
outside of the administration grounds should be considered 
as residents of the home, and their voting place should be 
determined by the situs of that home. 
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It is quite possible that you have been advised that 
these inmates, who were occupying cottages within the limits 
of Grand Island should have the right to vote in Grand 
Tsland. If anyone has given you that opinion you have 
the right to stand on it, if you so desire, since the ques- 
tion cannot be definitely settled except by the courts. This 
opinion, written by our department, has no legal effect, and 
you should consider it merely as an opinion and nothing 
more. If you are not satisfied with resting on this opinion, 
we will not blame you at all if you take steps to have this 
question judicially determined. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
October 27, 1922. Assistant Attorney General. 


Electicns—County Assessor 

The appointee to the office of county assessor to fill a vacancy holds 
office until the next election at which his successor can be 
elected. 

When a successful candidate refuses to qualify a vacancy is not neces- 
sarily created and the present incumbent will hold over for the 
complete period of the second term; but this is not true as to 
county assessors as they are limited to one term. Therefore a 
county assessor who holds over can only hold office until the next 
election, when his successor is elected. 


Mr. Ernest F. Armstrong, County Attorney, Auburn, Nebr. 


Dear Sir: When a candidate for an office is elected 
but refuses to qualify, the office is not vacant ordinarily 
as within the purview of Section 2275, Revised Statutes, 
1913. The only time when the office is vacant by reason 
of the failure of the successful candidate to qualify is when 


there is no incumbent to hold over. 


In the case of the County Assessor about whom you 
write, it seems that at the time the successful candidate 
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was elected and neglected to qualify you had an incumbent 
in the office. 


The question raised is whether this incumbent could 
hold over and in holding over how long he could continue 
in office, whether for the complete term for which he was 
holding over or until the next election at which his sue- 
cessor could be elected. 


When a vacancy exists in the office of the County 
Assessor and the vacancy is filled by appointment, the 
appointee can only hold office until the next election at 
which his successor can be elected. This is provided by 
Sections 2278 and 2280, Revised Statutes, 1913. Therefore 
if your County Assessor had been appointed to fill the 
vacancy, it is clear that he could hold over only until the 
next election. 


But he went into office for the second term not by 
reason of the fact that he was appointed, but because he was 
holding over, and would. this mean that he can hold 
his office for the complete period of the second term? The 
case you cite, 135 N. W. 444 I do not consider in point 
for the reason that in this case the incumbent was appointed 
to fill a vacancy, and in the instant case the incumbent was 
holding over. 


In -the case of Richards v. McMillan, 36 Nebr. 352, 
we have a case where a County Treasurer held over. The 
Supreme Court did not directly pass upon the proposition 
as to whether he could hold over for the whole term or 
until his successor was elected and qualified, but the 
court indicated in its reasoning that when an incumbent 
held over and gave a new bond and took his oath of office, 
the situation was precisely the same as though he had been 
elected to succeed himself. The Supreme Court stated 
that the statute contemplated that he should enter upon 
a new and different term. 


But even though this case might indicate that a 
County Treasurer when holding over could hold for the com- 
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plete term, I do not think it controls in the instant case 
for the reason that a County Assessor is not eligible for 
two consecutive terms. This is indicated by Section 1956, 
as amended by Chapter 88 of the 1921 Session Laws. 
Therefore the case of Richard v. McMillan, even though it 
went so far as to hold that a hold-oyer candidate could 
serve for the complete period of his second term, it would 
not control in this case, for the reason that the candidate 
was ineligible for a second term, and being ineligible for a 
second term, I would say that there was no incumbent to 
hold over and therefore a vacancy existed in the office. 
The act of the County Assessor in holding over, which 
was ratified by the County Board, should be treated as an 
appointment to fill a vacancy running only until the next 
election. 


I call your attention to Section 1967, Revised Statutes 
of 1913, which says: 

“Every officer elected or appointed for a fixed term shall hold 
office until his successor is elected or appointed and qualified, unless 
the statute under which he is elected or appointed expressly declares 
the contrary.” 


Most certainly Section 1956 in limiting the County 
Assessor to one term and forbidding him serving two con- 
secutive terms is of such a contrary nature as to take the 
case out of the scope of Section 1967. 


By reason of the foregoing, my opinion is essentially 
the same as your,s although I arrived at it in a different 
manner, and I agree with you that the County Assessor 
should be elected at the next election. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
March 27, 1922. Assistant Attorney General. 
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Elections 


Referendum proposals should be submitted on a ballot separate from 
the ballet on which the names of partisan candidates appear. 


Hon. D. M. Amsberry, Secretary of State, State House, 
Lincoln, Nebr. 


Dear Sir: In answer to your inquiry of this date, you 
are advised that it is the opinion of this department that 
the proposals submitted for referendum, should be sub- 
mitted on a separate ballot, and that proposals for consti- 
tutional amendments should be submitted on a separate 
ballot. We believe that this is the proper construction 
of Section 1940 of the 1922 Compiled Statutes, because 
paragraphs “First” and “Third” so- state. The specific 
direction would take precedence over a general statement, . 
which might be interpreted to be in contradiction of it. 
While Section 1941 does include a sample ballot, all of 
which is included on one page of our statutes, yet it is 
our opinion that since this form is apparently in contradic- 
tion of paragraphs “First” and “Third” of Section 1940, 
that that part of the statute which specifically directs that 
there shall be separate ballots for proposals by initiative 
or referendum and for constitutional amendments would 
govern. 


There is a conflict between Section 1940 of the 1922 
Compiled Statutes and Section 2283 of the 1922 Compiled 
Statutes, which provides that initiative and referendum 
questions shall be submitted above and preceding all party 
names and circles. The proper construction of this section 
would be that initiative and referendum questions should 
be submitted on the same ballot, as are submitted names 
of candidates of state and national offices. However, 
Section 2283 was enacted in 1918 while Section 1990 of 
the 1913 Revised Statutes (now 1940 of the 1922 Com- 
piled Statutes) has been amended three times since 1913. 
This section was amended in 1915 by Chapter 33 of the 
1915 Session Laws, by having added thereto certain direc- 
tions for the printing of ballots, which directions do not 
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govern this specific question. This act was again amended 
by Chapter 31 of the 1917 Session Laws, but no amend- 
ment was made which is decisive of this specific question. 
However, Chapter 92 of the 1921 Session Laws amended 
this section by amending paragraphs “First” and “Third” 
of the then existing law to read as this act now reads in 
Section 1940 of the 1922 Compiled Statutes, therefore the 
latest enactment of the legislature provides that proposals 
submitted by initiative and referendum, and for constitu- 
tional amendments shall be submitted on a ballot separate 
from the general election ballot. 


It is therefore the opinion of this department that the 
preparation of ballots for the general election for 1922 
is governed by Section 1940 of the 1922 Compiled Statutes, 
and that there should be a separate ballot for proposals 
submitted by initiative and referendum. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
October 2, 1922. Assistant Attorney General. 


Elections—Referendum— Initiative 


Mr. Thomas L. Wilson, 19th and Davenport Streets, Omaha, 
Nebr. 
Dear Sir: Your letter of November 10th, addressed 
to the Secretary of the Department of Labor, has been 
referred to this department for answer. 


An act of the legislature which has been referred 
to the people and approved by them becomes a law when 
the governor shall, within ten days after the completion 
of the state canvass, issue his proclamation giving the 
whole number of votes cast in the state for and against 
the measure in question, and declaring that such a meas- 
ure is approved by the constitutional number or majority 
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of those voting, and that the law is in full force and effect 
as the law of the state of Nebraska from the date of such 
proclamation. (Section 2286, Compiled Statutes, 1922). 


The same section provides that the canvassing board 
shall canvass the vote on referred measures in the same 
manner as they shall canvass the vote of presidential 
electors, and requires the governor to issue the above 
described proclamation when a referred law has been ap- 
proved. The state canvassing board meets the sixth Mon- 
day after election. 


Your question as to whether the initiative might be 
invoked to pass a law repealing an act which had been 
adopted on referendum is rather interesting. There seems 
to be some question about it in the minds of some lawyers 
with whom I have discused it. My personal opinion is that 
you may invoke the initiative against measures which 
have been referred if you see fit. The purpose of the 
initiative and referendum is to give the people a chance 
to pass their own laws, and if they want to pass laws 
repealing other laws, I see no reason why they should not 
have that right, and utilize it to the fullest possible 
extent. 

Very sincerely yours, 
CLARENCE A. DAVIS, 
November 21, 1922. Attorney General. 


Elections 


A counting board may fill a vacancy in its membership. 
All persons must be excluded from the counting room except watchers 
and the board, until the close of the polls. 


Mr. J. F. Anthes, Sutton, Nebr. 
Dear Sir: You inquire whether or not the counting 


board in precincts where a counting board is appointed can 
fill a vacancy in said boaré. 


We presume that you are referring to a vacancy 
caused by the failure of a member of the board to appear 
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at the hour appointed for the opening of the polls. - In 
such event the remainder of the board can select a person 
to serve instead of the absent elector and the appointee 
shall be an elector from the same political party, if pos- 
sible. This is provided by Section 1928, Revised Statutes, 
1922. Im the event no members of the board appear and 
vacancies occur before the election day, other provisions 
of the law will apply. 


Section 2032, Revised Statutes, 1922, provides that 
where the canvass is conducted by a counting board that 
watchers may be appopinted to be present and watch the 
counting of the ballots. Each political party is limited to 
one watcher in each voting precinct who shall be supplied 
with credentials from the county central committee. In 
addition to such watchers, other watchers may be ap- 
pointed for one or more of the yoting precincts by any 
judge of the district court. The members of the county 
board, the clerks and the watchers must take an oath 
that they will not in any manner make known to any one 
the result of the votes as they are being counted until the 
polls have closed. This section provides that all other 
persons shall be excluded from the polls where the counting 
and canvass is being done, until the closing of the polls. 
This would indicate by implication that after the polls 
ure closed other persons might be admitted. However, 
these persons should not in any manner interfere with the 
performing of the duties of the counting board, and if they 
should interfere I believe the board would be vested with 
discretion to exclude them. It would seem that after the 
closing of the polls persons properly conducting them- 
selves might have a right to be about the place where the 
votes were being counted. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
October 24, 1922. Assistant Attorney General. 
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Elections 


The sections pertaining to the number of members of the counting 
board conflict and are irreconcilable, 


Mr. W. I’. Wakelee, Clerk of the District Court, Center, 
Nebraska. 


Dear Sir: Your letter of February 28, 1922, raises 
a very embarrassing question because of the seeming ir- 
reconcilable conflict between the provisions of Section 3 and 
Section 4 of Chapter 92, Laws of Nebraska, 1921, amending 
Sections 1971 and 1972, Revised Statutes, 1913. 


By Section 8 of Chapter 92, it is provided that 
the Clerk of the District Court shall have appointive power 
which he is to exercise by the appointment of three judges 
and two clerks of election in each election precinct where 
more than two hundred votes were polled at the last general 
election. The clerk is delegated to appoint one additional 
judge and two clerks to be known as the election counting 
board. The last sentence advises you that the counting 
board is made up of the additional judge and two clerks 
appointed only in precincts where more than two hundred 
votes were polled at the last general election. In other 
precincts, it seems that the election board, which functions 
as both a counting and receiving board, is made up of three 
judges and two clerks in precincts having cast less than 
two hundred votes at the last general election. 


The difficulty in answering your inquiry arises in 
attempting to reconcile the provisions of Section 3 just con- 
sidered with the provisions of Section 4, which provides 
that a clerk of the District Court shall select from the 
lists furnished by the precincts two judges and two clerks 
from the political party polling the highest number of votes 
at the last general election in the precinct, as shown by 
the votes cast for the set of candidates on the state ticket, 
two judges and two clerks from the party polling the next 
highest number of votes and one judge from the party 
polling the third highest number of votes. The judge pro- 
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vided for the third party is contingent upon the fact that 
said party shall have polled one-tenth of the total vote 
polled in the county at the preceding election, otherwise 
the party polling the highest number of votes at the last 
general election shall be entitled to three: judges and two 
clerks. There are also some other contingencies surround- 
ing the right of the third party to the judge as set forth 
in Section 4. 


The discrepancy arises from the fact that Section 3 
provides for only eight judges. and clerks, whereas, Section 
4 provides for a selection of nine judges and clerks. Ap- 
parently there is no way to reconcile these adverse pro- 
visions. 


In our opinion Section 3 contains the provisions giving 
to the Clerk of the District Court the delegated appointive 
power and provides for the judges and clerks who are to be 
appointed by the exercise of the delegated appointive power 
of the Clerk of the court. Hence, it would follow that the 
Clerk of the Court has delegated power to appoint in 
precincts where more than two hundred votes were polled 
only eight judges and clerks of the election. There seems 
to be no discrepancy in the number to be appointed and 
the manner of selection of judges and clerks in precincts 
having less than two hundred votes so we are concerned only 
with precincts where more than two hundred yotes were 
polled at the last general election. 


Since there is appointive power in the clerk to 
appoint but eight judges and clerks, it would seem to fol- 
low that there is an excess of one judge provided for in 
the apportionment to the political parties under the pro- 
visions of Section 4. It would also necessarily follow that 
there must be a loss of one judge to one of the political 
parties. 


Probably the right of the third party to a judge in 
most precincts will not accrue because such third party 
probably has not polled one-tenth of the total votes 
polled in the county in the preceding election or its 
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candidates have been voted upon with the set of candidates 
of another political party. Where this occurs there would 
then arise the question whether or not the surplus judge 
provided for in Section 4 could be added to the two judges 
and two clerks provided for the political party having the 
highest number of votes. In our opinion this extra judge is 
excessive and on account of the failure of valid appointment 
and being the last to be selected, the surplus judge could 
not be added to the number provided for the political party 
having the highest number of votes. 

There is still left the question of what shall be done in 
the event that the third party shall meet the requirements 
which entitle it to the one judge provided for under Section 
4 to be selected and apportioned to that party. Under these 
circumstances it seems to the writer that perhaps the only 
safe course to pursue, and in order that said third party 
may have representation upon the election board, it would 
not be beyond the realms of legality for the District Clerk 
to appoint a judge who would be the ninth member of the 
election board for the benefit of the third party. It would 
seem that such- appointee would at least be a de facto 
member of the election board. In the event that the party 
having the highest number of votes should insist upon the 
appointment of a ninth member of the election board se- 
lected from its party under the provisions of Section 4, it is 
very probable that such ninth member would occupy the 
same relative position just mentioned, that is, he would be 
in the position of a de facto member of the board. 

We have herein attempted not to reconcile what seems 
to us irreconcilable provisions of the law, but to give you 
an opinion which may assist vou in meeting the emergencies 
which will doubtless arise under the construction and in the 
application of the two sections herein considered. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
February 25, 1922. Assistant Attorney General. 
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Fees—Sheriffs 


A sheriff who investigates criminal matters in his county in which no 
warrant has been issued is entitled to mileage and expenses. 


Mr. C. H. Stasenka, County Attorney, Bloomington, Nebr. 


Dear Sir: Answering your question as to whether the 
sheriff is entitled to mileage covering a trip made in the 
investigation of a criminal matter, would suggest that 
altho there is no provision in our statutes defining as one 
of the duties of the sheriff the work of investigating crim- 
inal matters in connection with which no warrant has been 
issued, such investigations can properly be made by the 
sheriff, and in such cases the mileage spent should be con- 
sidered a legitimate item of expense, chargeable to the 
county. 


Section 8566 of the Revised Statutes of 1913 provides 
that the sheriff shall exercise the powers and perform the 
duties conferred and imposed upon him by other provisions 
of this code, by other statutes, and by the common law. 


In view of the above, when a crime is committed and 
the sheriff and other officers consider it necessary that an 
immediate investigation should be made, it seems that the 
sheriff should be free to act and be reimbursed for traveling 
expenses in the county. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
August 17, 1921. Assistant Attorney General. 
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Fees—Municipal Corporations 


In cities of less than five thousand population police magistrates may 
not recover fees from the q@ity or village in the event of the ac- 
quittal of the accussed, 


Mr. W. Ernest Kreitz, Lexington, Nebraska. 


Dear Sir: Your letter of August 2 in which you in- 
quire whether or not there is any way in which a police 
magistrate in a city of the second class may recover fees 
where the accused is acquitted, has received our considera- 
tion. 


It is to be regretted that the law does not provide that 
a magistrate under such circumstances may receive his fees 
regardless of the conviction or acquittal of the accused, as 
this matter may in some cases have an influence with the 
police magistrate. Of course it should not, and the police 
magistrate should realize that all persons brought before 
his court are not guilty and that the same rules of evidence 
concerning the presumption or innocence of the accused 
apply in police court the same as in any other court. 


This matter is entirely governed by Statute and only 
such fees may be recovered as are provided by Statute. 
Graduated salaries are provided by Section 5210 of the 
Revised Statutes for 1918 in cities and villages having an 
excess of five thousand population. Section 5270, Revised 
Statutes of 1913, expressly provides that in no case shall the 
city or village be liable to pay any costs or fees before any 
police magistrate. We are therefore compelled to advise 
vou that we can find no way in which fees may be collected 
by a magistrate in a city or village having less than five 
thousand population where the accused is acquitted. 


It is to be presumed that the person accepting the 
office of police magistrate does so with the understanding 
that he will administer justice fairly and impartially re- 
gardless of the question of fees. The Statute seems to con- 
template that he will be satisfied with the fees obtained 
from just convictions as his only compensation. 
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We return the letter which you enclosed to us in your 


letter. Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
August 4, 1922. Assistant Attorney General. 


Fees—Bonds 
The fee for registration only of bonds by county clerks is ten cents 
per bond. Certificate fees may also be charged. 
Mr. Edward F. Pettis, Omaha Trust Company, Omaha, 
Nebraska. 

Dear Sir: The fees of the county clerk for registering 
bonds are fixed by law at 10c for each bond registered. 
This is the provision of Section 312, Revised Statutes, 1922, 
and has been in force since 1913. 


You state that the county clerk has made a charge of 
35c per bond. There must be some additional charge be- 
sides the 10c registration fee. Section 310, Compiled 
Statutes 1922, provides what the clerk’s bond index and 
register shall contain. This covers the registration. It is 
possible that certificates have been required from the county 
clerk that such bond has been registered and a certificate 
affixed to each bond. In this event it is probable that 
the clerk has charged a certificate fee as provided by Sec- 
tion 2374, Compiled Statutes, 1922. So far as the statute is 
concerned it seems as though the 10¢ registration fee covers 
merely registration of bond and nothing else. 

Applying this information to the facts as you know 
them, you will probably be able to reach a conclusion as to 
why the charge is 35c. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General, 
By C. L. DORT, 
October 3, 1922. Assistant Attorney General. 
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Fees—Motor Vehicles 


County treasurers may not retain fees or be paid from public funds 
fer distribution of automobile license plates, etc. 


Mr. George K. Leonard, Department of Public Works, 
Brownell Block, City. 

Dear Sir: Your letter of December 16th, referring to 
a former opinion of Judge Barnes in connection with the 
payment of fees to county treasurers as renumeration for 
extra work done by county treasurers in distributing auto- 
bile plates, ete., was duly received. 

In addition to Judge Barnes’ opinion of December 11, 
1920, we call your attention to page 896 of the Laws of 
Nebraska for 1919, which provides that county treasurers, 
their deputies, clerks and assistants shall in no case receive 
any compensation for their services from any other source 
except from statutory fees collected by the county treas- 
urers, Who may retain from such fees collected such amount 
as may be necessary to pay the compensation hereinafter 
provided for such treasurers, their deputies, clerks and as- 
sistants respectively, the excess, if any, above the amount 
retained, to be credited to the general fund of the county. 

Under this provision, and under the provisions of the 
sections referred to in Judge Barnes’ letter, we are of the 
opinion that only the amount necessary for expenses can be 
so deducted by the treasurers who are acting as your agents, 
and that the balance must be accounted for, and inasmuch 
as it is not a collection made by the county treasurers, but 
money advanced for expenses for your department, it would 
seem that the excess should be returned to the source rather 
than to go into the general fund of the county. There 
seems to be no statutory provision for any such extra com- 
pensation to county treasurers. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
January 6, 1921. Assistant Attorney General. 
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Fire Commissicners—Gasoline 


State Fire Commissioner has no authority to promulgate rules regu- 
lating the storage of gasoline. 


Mr. C. E. Hartford, Fire Commissioner, State House, 


Lincoln, Nebraska. 


Dear Sir: There is no legislative authority for the 
promulgation by the Fire Commissioner of rules regulating 
the storage or handling of gasoline. 


An attempt was made at the last session of the legis- 
lature to secure legislative sanction for such regulations, 
but Senate File 143 was indefinitely postponed. 


The powers and duties of the Fire Commissioner rest 
upon Article 21, Title 5, Chapter 190, Laws of 1919 (pages 
742 to 749). The function of the Fire Commissioner is to 
investigate incendiary fires, to ascertain by inspection 
whether the statutes in respect to fire escapes, standpipes 
and fire extinguishers are yiolated, and in case of a vio- 
lation to report same to the prosecuting authority, the 
County Attorney. 


The Fire Commissioner also has power to investigate 
buildings and structures, and fire hazards. In case he 
deems the same a nuisance he has authority to bring court 
procedings to have the same formally declared a nuisance 
and abated. Of course, he may adopt certain rules and 
standards for his own guidance for the determination of 
whether certain things constitute a fire hazard, but such 
rules have no legal force outside of his own department. 
Whether or not circumstances regarding the storage of 
gasoline constitute a fire hazard and nuisance must de- 
pend on the judgment of the courts rather than that of the 
Fire Comissioner. 
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The proposed regulations are purely “in terrorem” and 
‘annot be legally enforced without the judgment of the 
court in each particular case. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
May 28, 1921. Assistant Attorney General. 


Gambling—Lotteries 


Raffles and lotteries are unlawful, 
Geo. H. Troxell & Co., Kearney, Nebr. 


Gentlemen: Your proposed plan of giving a_ ticket 
with each fifty cents, (50c) purchase of merchandise, which 
ticket is good for one chance on a baseburner, contravenes 
the provisions of Sections 8822, 8823 and 8825 of the Re- 
vised Statutes, 1913, and in our opinion is unlawful. 

CLARENCE A.. DAVIS, 
Attorney General. 
By MASON WHEELER, 
March 22; 1921. Assistant Attorney General. 


Gambling—Racing Commission 
State racing commission has no authority to allow betting on horse 
races. 
R. M. Kryger, Esq., County Attorney, Neligh, Nebr. 
Dear Sir: In response to your letter of June 24th, 
we are enclosing copy of Senate File 194 providing for a 
state horse racing commission, from which licenses must 
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be obtained for all racing meets. The members of this 
commission are: 


Edward Peterson....... Omaha 
Ni, ch: OQRIAS ee cs Fremont 
Ha. Goulds, 25cey is Kearney 


This law makes no provision as to book making at race 
tracks. I can find no state statute which prohibits casual 
betting on horse races. Section 8810 of the Revised 
Statutes of 1913 penalizes anyone who engages in gambling 
for a livelihood and who is in the habit or practice of 
gambling, and this section, I believe, operates to prohibit 
regular “book makers”. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
June 27, 1921. Assistant Attorney General. 


Gambling—Racing Commission 
R. M. Nryger, Esq., County Attorney, Neligh, Nebr. 


Dear Sir: In response to your letter of June 29 in 
our opinion the authority of the State Racing Commission 
is confined to the race itself and it has no power in itself 
to permit betting or book-making at horse races. 


The only law on the subject is that quoted to you in 
our letter of June 27 (Section 8810, Revised Statutes, 1913) 
which penalizes anyone who engages in gambling for a live- 
lihood, and who is in the habit or practice of gambling. 
T know of no statute, which prohibits casual betting on 
horse racing. 


Section 3 of Senate File 194 of the Session of 1921 
in our opinion should be construed to permit the awarding 
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of a prize for the race, and does not authorize the distribu- 
tion of a prize to others than horse owners or riders. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
July 2, 1921. Assistant Attorney General. 


Gambling 


The operation of a slet machine into which the element of chance 
enters upon the second next and following plays, is unlawful. 


Mr. Howard 8, Foe, County Attorney, Red Cloud, Nebr. 


Dear Sir: Referring to your inquiry of October 29 
you are advised that the operation of a slot machine such 
as you describe in that letter is unlawful both under Sec- 
tions 8823 and 8825 of the 1913 Revised Statutes This 
opinion is supported by the reasoning that such a slot 
machine is certainly a game of chance in that a person 
“playing” such a machine does not know what the second 
next play will bring. The construction of this machine 
would be a mere subterfuge to evade Section 8823. 

As to Section 8825, it is our opinion that the provision 
“a promise, expressed or implied, to give or bestow, or in 
any manner hold out the promise of a gift or bestowal 
of any article or thing, etc.” should be construed to include 
such a device. 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
November 3, 1921. Assistant Attorney General. 
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Game Warden—Fire Arms—Confiscation 


Law in respect to confiscation of firearms by game wardens. 


Mr. Leo. Stuhr, Secretary of Agriculture, Lincoln, Nebr. 


Dear Sir: In respect to your inquiry as to whether 
firearms unlawfully used in the taking of game may be 
confiscated under the provisions of Section 86, Chapter 21 
of the laws of 1921, the supreme court in an exhaustive 
opinion in the case of McConnell vy. McKillip, 71 Neb. 712, 
has held that a game warden not being a judicial officer has 
no right to confiscate firmarms which he believes were used 
in violation of the game laws. Devices such as. fishing 
lines with too many hooks which can only be used in viola- 
tion of the law may be summarily confiscated but instru- 
ments such as firearms which may be lawfully used and may 
or may not have been unlawfully used in the specific 
instance can only be confiscated after a judicial determina- 
tion of the fact that they were unlawfully used. 


The law in question provides that a game warden may 
seize any devices (the word “devices” including a shot gun 
as we believe) used in violation of the game law and for- 
ward the same to you at Lincoln to be disposed of after 
one vear. In our opinion this is not a confiscation as the 
owner can replevy his gun at any time within the year and 
the department may determine to return it to him before 
that time. 


However, the constitutional right of a game warden 
to seize firearms used unlawfully is so questionable that as 
a practical matter I would suggest that firearms be only 
taken from offenders in extreme cases where the offender 
becomes boisterous or abusive and that in such cases he 
be charged with violating the game law by the use of a 
certain gun numbered ——————. A finding of guilt on 
such information would amount to a judicial determination 
of the unlawful use of the gun and would, I believe, permit 
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its confiscation and sale by yourself without violation of the 
constitutional rights of the offender. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
August 19, 1921. Assistant Attorney General. 


Gcvernor—Law Enfcrcement—Motion Pictures 


Legislature may delegate law enforcement to constitutional officers 
selected by it and not by the governor. 


J. Reid Green, Esq., House of Representatives, State House. 


Dear Sir: House Roll 113, popularly known as the 
moving picture censorship bill, provides for a board of 
three inspectors to be appointed by an appointing board 
consisting of the Governor, Attorney General and State 
Superintendent of Public Instruction, which board of in- 
spectors shall have general supervision over moving picture 
films exhibited in Nebraska. 


It has been suggested that perhaps the method of ap- 
pointing the board of inspectors contravenes constitutional 
provisions. Section 1 of Article 4 of the Constitution pro- 
vides that “the heads of all executive departments established 
by law other than those to be selected as provided herein, 
shall be appointed by the Governor, * * *” and provides 
further “subject to the provisions of this constitution the 
heads of the various executive or civil departments shall 
have power to appoint, and remove all subordinate em- 
ployees in their respective departments.” 


The members of the board of inspectors cannot be 
classified as subordinate employees who.can only be ap- 
pointed by the heads of the various executive departments. 
Neither can the individual members of the board be classi- 
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fied as the head of an executive department established by 
law, which can be only appointed by the Governor. 


Of course, we cannot prophesy with certainty the ac- 
tion of the Supreme Court or constitutional questions, but 
in the opinion of this department, the method provided for 
the appointment of the board of inspectors does not contra- 
vene the constitutional provisions relative to the appoint- 
ment of heads of departments or of subordinate employees. 


The authority of the Board of Pardons to appoint a 
secretary and a parole officer has never been questioned. 


Of course, if the Governor were permitted to appoint 
this Board, this possible constitutional objection would be 
obviated, but in our opinion it need not be substantially 
feared. : 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
March 30, 1921. Assistant Attorney General. 


Grain—Warehouses 


’ 


Mr. John E. Curtiss, Sec’y, Nebraska State Railway Com- 
mission, Lincoln, Nebr. 


Dear Sir: I have examined the following question pro- 
pounded to the Commission by B. J. Cunningham of Grand 
Island, Nebr. : 

“May a local cooperative elevator company, storing grain, make a 


provision in the storage receipt that loss resulting from a heating of 
grain shall be borne by the owner thereof?” 


There also follows the question as to whether or not 
the Commission should authorize the insertion of such a 
provision in the receipt. 


All of the legal relations between a storer of grain 
and a warehouseman, as fixed by common law, still obtains 
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except as modified by the statute. A warehouseman is 
under no obligation to receive grain, or to continue to store 
it, when the grain is not in proper condition for storage. 
In case grain becomes unfit for storage the warehouseman 
may require the storer to remove it. 


Cushman vy. Hayes, 46 Ill., 145. 


Trufant Commission Co. y. Yazoo & M. V. Ry. Co. 
(La.), 35 So. Rep., 792. 


Carley v. Offutt (Ky.), 26 L. R. A. N. S., 1115. 


In the last case cited the owners of an elevator stored 
certain wheat. After the wheat had been in storage some 
time it was discovered that it was being damaged by weevil. 
The warehouseman asked the storer of the grain to remove 


it. He neglected to do so and it was heavily damaged. 
The warehouseman sued for storage charges and the storer 
pleaded a counter-claim. Judgment was rendered in favor 
of the warehouseman. In deciding the case the court said: 


“It is insisted for appellant that Offutt & Blackburn were public 
warehousemen; that as such they were bound to receive all grain 
that was tendered them, and that, if Carley had taken his wheat 
out of the elevator, he could have required them immediately to re- 
ceive it back; and that therefore he was under no obligation to take 
the wheat out of the elevator when notified to do so. It is insisted 
for Offutt & Blackburn that they were private warehousemen; that 
by the written contract they agreed to put Carley’s wheat in a 
special bin and keep it at so much a month, and that therefore they 
could terminate the arrangement at any time on a month’s notice. 
We do not find it necessary to determine whether Offutt & Blackburn 
were public or private warehousemen. In either event they were not 
insurers. They were only bound to use ordinary care to protect the 
property committed to them. They were not responsible for an in- 
jury te the property which could not be guarded against by ordinary 
care. Macklin v. Frazier, 9 Bush, 3; 30 Am. & Eng. Enc. Law, 2d 
ed. p. 46, and cases cited; American Brewing Assn. v. Talbot, 141 Mo. 
674. 64 Am. St. Rep. 538, 42 S. W. 679. Thus, it has been held that, 
if the contents of barrels stored in a warehouse have been diminished 
by leakage, the warehouseman is not liable, unless it is shown that 
the loss was due to his negligence (Taussig v. Bode, 134 Cal. 260, 
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54 L. R. A. 774, 86 Am. St. Rep. 250, 66 Pac, 259), and that he is not 
liable for injury from rats, when he has taken the proper precautions 
to prevent it (Taylor v. Secrist, 2 Disney (Ohio) 299). 


“Carley’s wheat was net mixed with other wheat in the elevator. 
It was kept separate. When it was discovered that weevil had made 
its appearance in the elevator, it was incumbent on the owners to use 
ordinary care to eradicate the trouble and to prevent its being com- 
municated to Carley’s wheat, but when he allowed his wheat to remain 
in the elevator after they had used all the precautions they could 
and had notified him of the trouble, thus giving him an opportunity 
to remove his wheat from the danger, he cannot complain unless 
they after this fail to use such care for its protection as may be ex- 
pected of a person of ordinary prudence under the circumstances.” 


As the warehouseman may require the storer of the 
grain to remove it when it becomes unsuitable for further 
storage, it is unnecessary to specify it in the contract. 
Furthermore, the statute provides, Laws 1915, Chapter 243, 
Section 5, just what provisions shall be incorporated in the 
receipt. There is nothing authorizing the Railway Com- 
mission to add to the provisions therein specified. The 
Railway Commission should not attempt to authorize the 
insertion of any other provision in the warehouse receipt. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
January 21, 1922. Assistant Attorney General. 


Inheritance Tax—County Treasurer 


Expense of collecting inheritance tax should be paid by county treas- 
urer from fund resulting from collection, 


Mr. Robert M. Armstrong, Auburn, Nebr. 


Dear Sir: In our opinion chapter 113 of the Laws 
of 1915, amending Section 6632, Revised Statutes, 1913, in 
respect to the payment of witness fees of appraisers and 
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witnesses in the appraisement of property passing under 
the inheritance tax should be paid by the county treasurer 
out of any moneys in his hands derived from the proceeds 
of the inheritance tax regardless of whether the amount of 
the tax collected in the instant case is sufficient to pay 
the witness fees. 


The evident purpose of the legislation was to provide 
for the administration of the inheritance tax law by funds 
derived from the imposition of the tax. I do not think 
that the provisions in Section 6639, Revised Statutes, 1913, 
that the entire amount collected should be expended for 
roads, was intended to prevent the county treasurer from 
paying expenses of appraisement in accordance with Section 
6632. 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
June 1, 1922. Assistant Attorney General. 


Inheritance Tax Schedule—Taxation 


Mr. A. V. Thomas, County Attorney, David City, Nebr. 

Dear Sir: I am not real sure that I understand 
your inquiry, so in the event that our opinion does not 
apply, kindly advise us to that effect. 


It is the opinion of this department that Section 6622 
of the Revised Statutes of Nebraska for 1913 should be con- 
strued to mean “In all other cases the rate shall be as 
follows: On each and every hundred dollars of the clear 
market value of all property and at the same rate for any 
less amount, up to five thousand dollars, $2.00; on ail 
estates of over five thousand dollars and not exceeding 
ten thousand dollars $3.00 (on each and every hundred 
dollars of the clear market value of all property and at the 
same rate for any less amount); on all estates of over ten 
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thousand dollars and not exceeding twenty thousand dollars 
$4.00, (on each and every hundred dollars, etc.) ; on each 
and all estates of over twenty thousand dollars and not 
exceeding fifty thousand dollars $5.00 (on each and every 
hundred dollars, etc.) ; and on all estates over fifty thousand 
dollars $6.00 (on each and every hundred dollars, ete.) : 
Provided, an estate in the above case which may be valued 
at a sum less than five hundred dollars shall not be subject 
to any duty or tax.” 


Hoping that this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES S. REED, 
October 25, 1921. Assistant Attorney General. 


Insurance 


Organization expenses of insurance companies of Nebraska are gov- 
erned subject tc the supervision of the insurance department; 
and the limits placed on organization expenses are similar to 
those provided by the Blue Sky Act. 


Messrs. Nolan & Woodland, 1051 Omaha National Bank 
Bldg., Omaha, Nebr. 


Gentlemen: Section 2, Article 4, Title 5, Chapter 190 
of the Laws of 1919 (Page 591, Session Laws 1919) forbids 
the transaction of business by an insurance company until 
said company has received a certificate of authority from 
the eDpartment of Trade and Commerce. The same sec- 
tion provides that “authority to do an insurance business in 
this state shall be refused to any company hereafter or- 
ganized whose organization and promotion expenses exceed 
ten per cent of the par value of the stock actually sold for 
cash.” This section apparently places exclusive jurisdiction 
over the right of insurance companies to transact insurance 
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business in Nebraska in the Department of Trade and Com- 
merce. As a matter of business expediency supervision of 
insurance companies within the Department is placed in the 
hands of the chief of the insurance bureau, Mr. Young. 


The Blue Sky Law, Chapter 308, Laws of 1921, Section 
2 specifically exempts securities issued by insurance com- 
panies from the operation of the Blue Sky Law. Section 
30 of the same Act places the limit not to exceed ten per 
cent of the par value of the stock for expenses of marketing 
stock and permitting an additional expenditure of not over 
two and one-half per cent of the par value of stock for 
organization expenses. 


It is the opinion of this office and also the practice of 
the department to limit organization expenses of insurance 
companies to ten per cent of the par value of the stock 
actually sold for cash under the section of the insurance 
law previously quoted. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
June 22, 1922. Assistant Attorney General. 


Insurance 


The Lerpartment of Trade and Commerce has the right to disapprove 
any amendment to articles of incorporation of an insurance com- 
pany which provide for the adoption of a second and additional 
corporate name. 


Mr. W. B. Young, Bureau of Insurance, State House, Lin- 
coln, Nebraska. 


Dear Mr. Young: In answer to your letter of March 
2nd in which you raise the following questions with refer- 
ence to fraternal insurance societies organized in the State 
of Nebraska: : 
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(1) Is the organization of fraternal insurance so- 
cieties regulated by Article 5, Chapter 190, 1919 Session 
Laws? 


(2) Can fraternal insurance societies so amend their 
articles as to legally acquire a second and distinct name, 
so that they can operate under either of the two names? 

In answer to your first question, it is my opinion that 
Article 5 has no bearing upon the organization of fraternal 
societies other than those provisions thereof which specific- 
ally mention fraternal societies, such as the first paragraph 
of Section 3216 (Sec. 2, Article 5); in fact, Section 3299 
(Section 10, Article 12) quite clearly establishes the cor- 
rectness of this view. This section, in referring to fraternal 
societies, provides the following: 


“Such -societies shall be governed by this article and shall be 
exempt from the provisions of the statutes of this state relative to life 
insurance companies except as hereinafter provided; and no law here- 
after passed shall apply to them unless they be expressly designated 
therein.” 


Referring to the first part of paragraph 3 of your letter 
in which you state that there is no legal provision other 
than Article 5 relating to the organization of fraternal 
societies, and again to paragraph 5 of your letter, in which 
you state that if Article 5 does not apply to the organiza- 
tion of fraternal societies vou do not see how any more so- 
cieties of this character can be organized in this state, T 
would say in answer thereto that in my opinion Section 
3314 (Section 25, Article 12, Chapter 190, 1919 Session 
Laws) makes quite adequate provision for the manner in 
which fraternal societies shall be organized. 


In answer to your second question, I can find no 
statutory provision granting to any class of corporation 
the right to use two names. By closely reading the various 
statutes which in any wise touch upon the subject, it is 
quite impossible to find any provision which even by im- 
plication grants this right, but, on the other hand, our 
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statutes seem to inferentially restrict corporate bodies to the 
use of one name—and this in my opinion quite properly. 


I would suggest that by accepting for filing any 
amendments to articles of incorporation which provides for 
the adoption of two names, your Department would be 
lending countenance to and approving a most wide de- 
parture from the ordinary practice of corporate bodies. 
and by such consent it might possibly establish a quite 
unusual practice which could be carried to most unreason- 
able lengths. If corporations can have two names, why 
cannot a corporation have three names or a dozen names? 
This. practice, if indulged in, would unquestionably work 
a most serious inconvenience, if not an actual hardship upon 
not only the state officials having supervision of corpora-: 
tious, but upon the general public with whom these corpora- 
tions have dealings. 


Rather than to attempt to solve their outside troubles 
by this unusual manner proposed and which, if permitted, 
would prove burdensome upon our state, I think this com- 
pany in question should seek in those states where it is 
experiencing difficulty, such relief as it requires. 

It is my opinion that by virtue of Article 12, Chapter 
190, and particularly Section 3314 (25) thereof, you have 
sufficient authority to disapprove of these amendments to the 
articles of incorporation which provide for the adoption 
and use of two names. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
March 12, 1921. Assistant Attorney General. 
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Insurance 


In computing its gross premium income in Nebraska for the purpose 
of taxation, a foreign insurance company must include therein 
premiums represented by business ceded to it by another com- 
pany, and must may the tax thereon, notwithstanding the first 
company also reported said premiums in its premium income. 


Mr. W. B. Young, Chief of the Bureau of Insurance, De- 
partment of Trade and Commerce. 


Dear Sir: In answer to your inquiry regarding tax- 
ation on the gross amount of premiums received by foreign 
life and accident insurance companies : 


See. 2, Article 10, Chapter 133 of the 1921 Session 
_ Laws, provides, in substance, that foreign life and accident 
insurance companies, transacting business in Nebraska, 
shall at the time of making the annual statements, as 
required by law, pay into the state treasury two per cent 
of the gross amount of premiums received by them during 
the preceding calendar year for business done in this state. 


We are asked the question whether a foreign insurance 
company doing business in this state, in computing the 
gross amount of premiums received by it for business done 
in this state, shall include the premiums or amounts re- 
ceived on reinsurance business ceded to them by other com- 
panies, which business represented by such premiums was 
written in Nebraska. 


This raises the question whether the Legislature in- 
tended to impose a tax on premiums received on Nebraska 
business, and a second tax on such portion of those same 
premiums which were paid over to a reinsuring company. 


Section 4, Article 10 of said Chapter 133, provides 
that companies organized in Nebraska shall pay four mills 
upon the gross premiums collected in this state, less the 
reinsurance paid in Nebraska business and dividends paid 
policy-holders in Nebraska during the same period. There- 
fore, as to home companies it is quite clear that the 
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Legislature does not require that the tax be paid twice 
on premiums received for business written in this state 
by Nebraska companies. When a Nebraska company makes 
its return it can deduct from the gross amount of premiums 
received and taxable that amount which pays the cost of 
reinsuring, and that company to which the business is 
reinsured only would be required to pay the tax. By this 
same section it is apparent that a Nebraska company shall 
pay four mills tax on gross premiums representing business 
which has been reinsured to it. 


However, by Section 2, which pertains to foreign com- 
panies, we find no provision to permit the company from 
deducting from its taxable premiums the amount covering 
business which such foreign company is reinsuring to some 
other company and therefore we are forced to state that by 
virtue of said Section 2, a foreign company in computing the 
gross amount of premiums received by it must include 
in such gross amount the premiums on even that business 
which said company had later reinsured to some other 
company. Nor does this law provide that the gross amount 
of premiums taxable shall not include premiums received 
by such foreign company on business which it had taken 
by reinsurance from some other company. 


As a result of a careful analysis of both of these sec- 
tions I am convinced that a foreign company must pay 
a tax on all of the premiums received by it on business 
written in Nebraska, whether such business was written by 
itself or was originally written by some other company and 
reinsured to it. The fact that a tax on the business re- 
insured to it had already been paid by the first company 
will not justify it in deducting from its return the amount 
of premiums representing such reinsured business. 


I personally advised Mr. W. T. Blackburn as to my 
opinion in connection with this subject, but the views I 
expressed to him orally were not included in any formal 
opinion, and the substance of these remarks must of course 
be superseded by this written opinion. In fairness to the 
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insurance companies I will say that I think premiums on 
reinsured business should not be subject to a second tax, 
as one tax on the premium should be sufficient regardless 
of whether such business is written by a foreign or domestic 
company. However, the Legislature has expressly set forth 
its views on the subject in the two sections above cited 
und it is not within our province to say what the law should 
be, as we are limited to merely stating our interpretation 
of the law as it actually appears on the statute books 


In connection with this subject I would refer you 
to the following cases which bear upon it more or less 
directly: 


State v. Fleming, 97 N. W. (Neb.), 1063. 
People v. Continental Ins. Co., 78 N. E. (N. Y.) 10. 


In re Continental Casualty Co., 179 N. W. (Towa), 
185. 


These cases are not exactly in point as you will observe, 
but they contain sufficient matter to convince me that both 
of my opinions as verbally expressed and herein set down, 
are sound. 


T return herewith the letter directed to you by the 
Federal Life Insurance Company under date of May 16th. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
May “22, 1922: Assistant Attorney General. 
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Insurance—Hail 


State hail insurance not effective until application is filed with county 
clerk. 


Burkett, Wilson, Brown & Wilson, Attorneys at Law, First 
National Bank Bldgq., Lincoln, Nebr. 


Gentlemen: In response to your letter of March 25 
_Setting forth your views as to the time in which a state 
hail insurance policy issued under Article 14, Title 5, 
Chapter 190 of the Laws of 1919, becomes effective and re- 
questing our construction of this statute, we interpret it as 
follows: 


When the application is made directly to the County 
Clerk the law is specific in its provisions that the insurance 
shall become effective from the time of filing the applica- 
tion. (Section 3). 


Section 2 provides that applications for hail insurance 
may be taken by the local assessor on application blanks, 
which applications should be forwarded by the assessor to 
the county clerk, and the policy is subsequently issued and 
delivered to the insurer. 


It is quite true that the delivery of the policy is not 
essential to the completion of the contract of insurance, and 
that the acceptance of the application may constitute the 
contract, unless here is some provision in the application 
in respect to the time in which the policy shall take effect. 
(Carter v. Bankers Life, 83 Nebr. 810, 818.) 


It is, however, well settled that where the application 
for the insurance provides the time in which the policy shall 
take effect that there is no valid contract of insurance until 
such time arrives. (Lawe vy. St. P. Fire & Marine Ins., 80 
Nebr. 499—a hail insurance case.) 


The form of application for state hail insurance ap- 
plies for insurance in a specified amount “from the day this 
application is filed in the office of the County Clerk of the 
county above mentioned, until September 15, 19—.” The 
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application also contains this statement: “That I know 
this application does not bind the state until filed in the 
office of the County Clerk of the county above mentioned.” 


Upon the reasoning of the Lawe case (supra) and in 
view of the specific statement in the application that the 
insurance shall not become effective until the application 
is filed in the office of the County Clerk, it is our opinion 
that no risk attaches until the application is actually filed. 


As a practical matter this construction invokes no 
hardship upon the insured. If he does not receive his 
policy within a few days, he should follow the matter up 
and see that the assessor, who frequently is his neighbor, 
files the application. 


“Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
March 29, 1921. Assistant Attorney General. 


Insurance—Hail 


Orders upon banks given for hail insurance premiums are given in lieu 
of cash payment for the premium. The law providing for lapse of 
tne policy if the order is not paid when due constitutes a part of 
the contract. Failure to pay when due and lapse of the policy 
by operation of law does not relieve the insured from the obliga- 
tion to pay the order. 


Mr. L. G. Brian, Chief Official Adjuster, Division of Hait 
Insurance, State House. 


Dear Sir: This Department is in receipt of your letter 
of June 21, with enclosure of letter from C. P. Anderbery 
of Minden, in which he states that one L. H. C. Milholm of 
Upland, Nebr., purposely refuses to pay his bank order 
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given in payment of premium for hail insurance. Mr. 
Anderbery in his letter has adopted the position that the 
policyholder has the option of losing his policy by not 
paying the premium, or rather the order when it becomes 
due. 


You will note from an examination of the hail insur- 
ance law it provides that upon taking the application, the 
premium shall be paid in cash or by this bank order. It 
was undoubtedly the intent of the Legislature that this bank 
order should be taken therefor in payment of the premium 
and was merely an extension of time for receipt of the 
money from the bank upon which the order was drawn. 
Certainly, it was not the intention of the Legislature that 
anyone should receive the benefits of this insurance without 
paying for it, and certainly no court would say that they 
would not be liable under such circumstances where applica- 
tion was received and filed, the law providing that the in- 
surance is in force within twenty-four hours thereafter, and 
the policy was duly issued. 


Tt further appears that this policvholder and others 
in like circumstances have failed to return their policies or 
expressly cancel them. 


It is our view of this situation that while the law 
is not absolutely clear upon the question, a test case should 
be tried upon the state’s contention that it is entitled to 
full payment of the bank order given for and received in 
payment of the insurance premium; that the contract was 
fully complied with upon the part of the state, or the Hail 
Insurance Department; that the contract was breached upon 
the action of the policyholder only; that the policy lapsed 
by operation of law which was a part of the contract, 
and that the Legislature intended that refusal or failure 
upon the part of the policyholder to pay this bank order 
when it became due should act as a forfeiture of further in- 
surance under the policy. 
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We have found a number of cases which hold that the 
policyholder cannot recover unearned premiums under 
similar conditions. These cases are found in: 


58 Neb. 488 
101 Neb. 857 
65 Neb. 14 
54 Neb. 740 
21 Ruling Case Law, pg. 178 
14 Ruling Case Law, pg. 959 


There is also authority for the statement that the state 
may impose penalties, and for our position in this matter 
that the state may impose this penalty or forfeiture by 
reason of the failure of the policyholder to pay this order 
when due, see 21 R. C. L. 208. 


It may be argued that by suing for the entire amount 
of the order the insurer will waive the forfeiture of the 
policy. If the state is a party to this insurance contract, 
there will then arise the question of whether or not the state 
could, by its officers, waive such a stipulation of law, and 
being a provision of statutory law, we do not believe that 
it could be waived. We cite upon this point: 


Tyler v. Bailey, 71 Tl. 34. 
People v. Brown, 67 Ill. 435. 


We suppose there would be nothing lost to the insurer 
if the full amount of the order could be recovered, even in 
the event that it should be found that the policy would 
remain in force irrespective of the forfeiture part of the 
statute. 


There have also been decisions to the effect that where 
there has been a loss and the same has not been called to 
the attention of the insurer before he sues or recovers judg- 
ment, that the insurer would not be bound to pay the loss, 
but could refuse to collect under the judgment. 
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We would be glad to consider this matter further with 
you in consultation, if you care to do so. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By C..L. DORT, 
June 23, 1921. Assistant Attorney General. 


Intoxicating Liquors—Courts 


One charged with a misdemeanor, selling intoxicating liquor, is not 
entitled to a jury before a magistrate. 
Mr. Ross Amspoker, County Attorney, Springview, Nebr. 

Dear Sir: This Department is in receipt of your letter 
of June 11th making inquiry as to whether or not a defend- 
ant charged with selling intoxicating liquor is entitled to a 
jury trial before the county judge. 

Responding to this question, we call your attention to 
Bell y. State, 176 N. W. 544, in which case the defendant 
was charged with the offense of having in his possession 
and of transporting intoxicating liquor and was tried before 
a Justice of the Peace without a jury. 

We would also call your attention to Section 55 of 
Chapter 187 of the Laws of Nebraska for 1917, which 
provides that magistrates and police courts are hereby 
vested with jurisdiction to try without a jury all violations 
of this act. We take it that the county judge in such case 
is a magistrate within the meaning of the Statute, and in- 
asmuch as the Legislature has made this provision of law 
and it is held constitutional in Bell vs. State, we believe 
that your case would fall within that jurisdiction of the 
prosecution of a misdemeanor before a magistrate. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
June 14, 1921. Assistant Attorney General. 
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Intoxicating Liquors 


If upon a charge of illegal possession of liquor it is found as a matter 
of fact that a certain automobile was used in illegally transport- 
ing the liquor, this automobile may be confiscated upon that find- 
ing of fact and conviction. 


Mr. C. H. Stowell, Police Magistrate, Chambers, Nebr. 


Dear Sir: Referring to your inquiry concerning the 
confiscation of an automobile belonging to one W. M. Zapor- 
owski and the conviction and fine of the same person you 
are advised that it is the opinion of this department that 
upon the conviction of a person under Section 41 of the 
present prohibitory law, for the illegal possession of intoxi- 
cating liquor, where the magistrate as a matter of fact found 
that an automobile had been used in connection with the 
illegal possession thereof and in the transportation of intoxi- 
cating liquors illegally, the same may be sold by the court 
at public sale on ten days’ notice, and the proceeds paid 
into the school fund, as in the case of fines and forfeitures, 
and the purchaser of said property shall take title to it free 
and clear of all rights, title and interest of all persons 
whomsoever. 


This question has never been presented to our Su- 
preme Court, but this is our opinion of what the court 
would hold in the event such a question was presented to it. 


In the case mentioned in your letter, I understand 
that in your court the defendant was not charged with the 
illegal transportation of liquor, but with the illegal pos- 
session of the same and with attempting to sell the same. 
Therefore, there is a question whether the defendant’s auto- 
mobile can be sold upon his being convicted of these charges. 
However, the last part of Section 41 of the present liquor 
prohibitory law I believe warrants the opinion that if you 
found as a matter of fact under the charges of illegal pos- 
session and illegal attempt to sell, that an automobile was 
used in these offenses in illegally transporting intoxicating 
liquors, the same may be sold upon this finding of fact and 
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conviction. However, I would advise your returning the 
package of sugar, the package of oatmeal and the box of 
matches. 


Section 9142 of the 1913 Revised Statutes provides that 
in the event an offender is required to pay a fine or costs, 
or both, a magistrate may make a part of the sentence that 
the party stand committed and be imprisoned in the jail 
of the proper county until the same is paid or secured to be 
paid. Therefore, assuming that this was made a part of the 
sentence in the above described case, it is the opinion of 
this department that the defendant must stand committed 
until the statute is complied with. However, upon the 
signing of the bond by the defendant and the four other 
persons as surety, it is our opinion that this complies with 
the wording “or secured to be paid” contained in the first 
above mentioned section. 


Therefore, I would suggest that the prisoner be released 
and that a civil proceeding immediately be instigated 
against the bondsmen and defendant. 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
October 15, 1921. Assistant Attorney General. 


Intoxicating Liquors—Motor Vehicles 


An automobile seized for the unlawful transportation of liquor should 
not be surrendered by the officials until the cause for which such 
car was seized has been adjudicated. 


Mr. Frederick A. Crites, County Attorney, Chadron, Nebr. 


Dear Sir: Answering your letter of recent date in 
which you ask the opinion of this department regarding 
the question as to whether a car that is seized by law 
enforcement officers in connection with the illegal transpor- 
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tation of liquor may be properly surrendered to the owner 
at the time the owner is filing a bond or recognizance for 
his appearance at the time of trial: 


I call your attention to Section 42, Chapter 109 of the 
1919 Session Laws, which section is in force at the present 
time. This section clearly provides that when a vehicle is 
seized for the unlawful transportation of intoxicating 
liquors, such vehicle shall be held for trial. The vehicle 
and any liquor seized shall not be taken from the possession 
of any officer seizing and holding the same by writ of 
replevin or other proceedings. 


It seems to me that it is manifestly improper to 
turn the car back to the owner before the matter has been 
finally adjudicated, and I think the wording of said Section 
42 is sufficiently clear to firmly establish the intention of 
the Legislature in framing this law. The car should be 
held until trial is had, and it is not subject to any pro- 
ceedings brought for the purpose of turning it back to the 
owner before the trial. 


When a complaint has been filed against the owner 
himself, he, of course, may secure his liberty by filing 
a recognizance with sufficient securities, but I do not think 
that the law permits the release of the car itself until after 
trial, and then only in the event that the trial results in 
favor of the defendant and ear. 


As indicated above, it seems to me the law is sufficiently 
plain on this subject and I am somewhat surprised to learn 
that its terms are being questioned. As long as this law is 
on the statute books, it seems to me that it should be fully 
enforced by all law enforcement officers and no exceptions 
to its: terms should be made. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By JACKSON B. CHASE, 
December 28, 1921. Assistant Attorney General. 
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Intoxicating Liquers—Druggists 


‘Unlawful to circularize Nebraska druggists in an effort to promote sale 
of whiskey for non-beverage purposes. 


Mr. R. E. Wathen, Louisville, Ky. 


Dear Sir: The Nebraska Intoxicating Liquor Law, 
Chapter 187, of the Laws of 1917, prohibits the transporta- 
tion of intoxicating liquors into or within the state (Sec- 
tion 2), and makes it a crime “to circulate any price lists 
or order blanks for the purpose of securing orders for such 
liquors.” (Section 8). 


You cannot lawfully cireularize Nebraska druggists in 
an attempt to promote the sale of whiskey for non-beverage 
or any other purposes, nor can druggists purchase or keep 
on hand whiskey even for non-beverage or medicinal pur- 
poses. 

Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
March 14, 1921. Assistant Attorney General. 


Intoxicating Liquors—Druggists 


An incorporated drug company operating several stores in Nebraska 
and handling intoxicants must pay a filing fee of $2.00 to the state 
on each store it operates. 


Hon. S. R. McKelvie, Governor of Nebraska, State House, 
Lincoln. 


In re: State fees for the filing of Federal 
Permits relating to the use of Intoxicating 
Tiquors. 


Dear Sir: The attention of this office has been drawn 
to the question as to whether an incorporated drug company 
operating several stores in the State of Nebraska, is required 


244 REPORT OF THE ATTORNEY GENERAL 


by our laws to pay a filing fee of $2.00 to the State of 
Nebraska for each store that it operates. 


Section 19 of Chapter 187 of the Session Laws of the 
State of Nebraska for 1917 as amended by Sec. 19, S. F. 
185, of the Session Laws of Nebraska for 1921, and which 
was approved and went into effect April 18, 1921,—provides 
in part as follows: 


“It is unlawful to manufacture, sell, transport, or have in posses- 
sion any intcxicating liquor in any case which now requires a permit 
from the United States without the party having such permit, first 
filing a certified copy thereof in the office of the Governor, fee for 
which shall be $2.00, and when such permit is so filed, no permit 
from the state shall be necessary.” 


The above provision requires a state filing fee of $2.00 
in any case which now requires a permit from the United 
States. 


Sec. 14, Art. 38, of Regulation 60, under Title 2 of the 
National Prohibition Act of October 28, 1919, and as 
approved January 16, 1920, and under which such federal 
permits (form 1405) are issued, provides in part the follow- 
ing: 

“Where the same person operates several places of business for 
which he desires to obtain a permit, a separate application must be 
filed and a separate permit procured covering each place of business, 


but only one bond need be filed covering all such places of business 
operated by the same person within any one state.” 


In view of the above provision which requires an appli- 
cant owning several stores to file an application for each 
store which he operates and to secure a permit for each 
store, and inasmuch as our law requires a $2.00 fee to be 
paid the State of Nebraska, in any case which now requires 
a permit from the United States, it appears quite clearly 
that any person or corporation in the State of Nebraska 
who operates several drug stores must pay a filing fee of 
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$2.00 to the State of Nebraska for each permit filed, and as 
pertaining to each store affected. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASH, 
May 25, 1921. Assistant Attorney General. 


Intoxicating Liquors 


Mr. Amos Thomas, Attorney at Law, Omaha National Bank 
Bldg., Omaha, Nebr. 


Dear Mr. Thomas: My policy has been to go very 
slowly in accepting at face value the statements that are 
made about the manufacture and sale of wine for sacra- 
mental purposes, because it is a privilege that has been 
considerably abused. I believe that the State Liquor Law 
is fairly clear that the wine may be sold by certain wine 
makers for sacramental purposes, and I believe the Jewish 
Denomination is entitled to buy it. 


_As I remember, someone in Florence, and very probably 
the Walkers were arrested, and the wine confiscated a 
couple of years ago. The prosecution was subsequently 
dismissed, and I think the wine returned to them. 


My suggestion is that you simply point out the pro- 
vision of the statute to these people and tell them that if 
they follow it they will not be molested, but that they 
must follow it on their own responsibility. I think you will 
find as a general matter of policy that it is never wise to 
authorize specific transactions, because you rarely have all 
the facts in your possession. I am constantly beseeched by 
fellows that if they do so and so I will not prosecute them. 
I generally find that what they really intend to do is just’ 
e little different from what they state and yet they con- 
sider me bound by the promise, so that in the office here 
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we always try to take the position that we will not author- 
ize anybody to do anything, that we will point the statute 
to them, and simply leave it to their own good judgment 
as to whether they are violating the law or not. 


Mr. McCoy is perfectly familiar with the liquor statute. 
As a matter of fact I think he defended Walkers before 
and probably secured their permit for them, and I think 
he knows what their rights are, and would simply suggest 
that he be told that so long as he follows the statute he is 
not in any possible danger. I believe that this attitude 
will relieve you of a lot of worry, not only in this matter 
but in a good many others with which you will be con- 
fronted. 

Very truly yours, 


CLARENCE A. DAVIS, 
January 20, 1921. Attorney General. 


Irrigation 

Under’ like appropriations, water rights are determined as to priority 
in time of appropriation. 

The order of priority is for domestic, agricultural and manufacturing 
purposes. 

The irrigation season is from April 1 to October 1, with reasonable 
extensions by agreement. 

Department of Public Works, Bureau of Irrigation, Power 

and Drainage, Brownell Block, City. 


Attention: R. H. Willis, Chief 


Gentlemen: Your letter of October 27th, 1921, is at 
hand. You inquire as to when the irrigation season begins 
and also as to the priority of water rights in this state. 


Responding, we call your attention to Sections 3 and 4 
(pg. 832) of the Laws of Nebraska for 1919, which de- 
termine the priority of water rights and which state that 
in considering like appropriations that the appropriation 
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which is prior in time has priority, and that appropriations 
tor domestic purposes have first priority, followed in order 
by purposes for agriculture and manufacturing. 


Section 7, (pg. 835) Laws of Nebraska for 1919, states 
that the Department of Public Works shall decide the 
method for determining priority and the amount of the 
appropriation. 


Section 11, (pg. 887) states that each appropriation 
shall be determined in its priority and amount by the time 
aut which it shall have been made, and the amount of water 
which the works are constructed to carry. An appropriator 
shall at no time be entitled to the use of more than he 
can beneficially use for the purposes for which the appro- 
priation may have been made; that no allotment for irriga- 
tion shall exceed one cubic foot per second of time for each 
seventy acres of land, nor three acre-feet in the aggregate 
during one calendar year for each acre of land for which 
such appropriation shall have been made; neither shall it 
exceed the least amount of water that experience may 
hereafter indicate is necessary, in the exercise of good hus- 
bandry, for the production of crops; and that where an 
appropriation is to irrigate an area of forty acres or less 
under an allotment of one-seventieth of one cubie foot or 
less per second continuous flow for each acre, and the 
umount is so small that a proper distribution and applica- 
tion is impossible, as much water as the applicant can use 
without waste may be allowed for a limited time so fixed 
as to give each appropriator his just share without violat- 
ing prior rights. 

The following sections apply to the question of priority 
of rights, which, summed up, is priority for the purposes of 
domestic, agricultural and manufacturing uses in the order 
as named and between each class in accordance with pri- 
ovity of time of appropriation, which dates from the time 
of filing the application. 


There seems to be no fixed time for an irrigation sea- 
son. Section 9 (pg. 849), Laws of Nebraska for 1919, 


248 REPORT OF THE ATTORNEY GENERAL 


among other things states that the majority of the water 
users under any ditch may designate such reasonable time 
for the use of water as such majority may determine upon, 
upon a written notice signed by such majority to the per- 
sons in control of such ditch. The section also provides that 
the ditch shall be kept open between April 1 and October 
1, and ditches or canals which are supplied wholly or mainly 
from reservoirs shall not be required to furnish water for 
irrigation between November 1st and April 15th, next. 


This would indicate as to the natural streams 
where irrigation is taken direct, that the ditches must be 
kept open from April 1st to October 1st, and it would seem, 
under the water rights given by Section 11 (pg. 8387) 
that unless the appropriators shall receive all the water to 
which they are entitled prior to October 1st, that upon 
petition or written notice of the majority of the water users 
that such ditch may be kept open for a reasonable time as 
agreed upon. The statute does not attempt to define what 
shall constitute a reasonable time, but we presume that it 

vas left to the good judgment of the persons in charge, as 

the seasons might be different in different years, requiring 
more water, possibly, during the latter part of the season 
in some years than in others. 


Section 17, (pg. 852) Laws of Nebraska for 1919, pro- 
vides the conditions under which persons entitled to con- 
struct and maintain storage reservoirs for irrigation, 
or other useful purposes, may construct and maintain such 
reservoirs. Under this section, such applicants have the 
right to impound all waters not otherwise appropriated 
and any appropriated water not needed for immediate use. 
This would indicate that irrigation direct from the stream 
should have priority to the extent of the appropriations 
allowed by law and within such time as should be de- 
termined to be reasonable by a majortiy of the water users 
under any ditch, as provided in Section 9 (pg. 849). This 
seems to be specifically provided in Section 17 by the 
following language: “The owners or possessors of reservoirs 
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shall not have the right to impound any water whatever 
in such reservoirs during the time that such water is re- 
quired in ditches for direct irrigation or for reservoirs hold- 
ing senior rights.” 


While the statute does not attempt to define what shall 
constitute a reasonable time by the users of the water 
taken by direct irrigation from the stream, yet it is stated 
in Section 9 that ditches or canals which are supplied 
wholly or mainly from reservoirs shall not be required to 
furnish water for irrigation between November ist and 
April 15th following. This would seem to indicate that 
between the dates of November 1st and April 15th irrigation 
from such reservoirs should be discontinued, probably upon 
the theory that such time was required for the filling of 
such reservoirs and during such time it would not be neces- 
sary for further irrigation. This might indicate that the 
Legislature had in mind the ordinary irrigation season 
should close October 1st, except where the majority of the 
water users under any ditch should designate such reason- 
able time as they might determine upon, which in turn the 
Legislature seems to hint might not be later than November 
Ist, altho this is not expressly provided and for that reason 
_ we must say that the statute simply provides that a reason- 
able time shall be designated by a majority of the water 
users. 


We believe that the foregoing will serve as a proper 
guide to you in determining the questions of priority and 
the length of the irrigation season. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
November 1, 1921. Assistant Attorney General. 
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Legislature 


Constitutionality of legislation introduced more than twenty days after 
commencement cf the session in the form of an amendment to a 
bill introduced prior to twenty days after the commencement of the 
session. 


Hon. James W. Good, Senator, Lincoln, Nebr. 


Early in the session of 1921 Senate File 119, a bill to 
extend the powers of the Railway Commission so as to 
include supervision of leases for industrial sites on railroad 
right-of-ways, lay dormant in committee for many weeks 
A few days ago and long after the expiration of twenty 
days after the commencement of the session an attempt 
was made to amend this bill by eliminating everything 
except the number and substituting for it legislation which 
would permit certain governmental subdivisions to issue 
bonds to aid in the construction of high school dormitories 
and other bits of internal improvement. 


The Constitution of Nebraska, Article III, Section 7, 
provides: 

“After the expiration of twenty days of the session no bills nor 
joint resolutions of the nature of bills shall be introduced, unless the 
Governor shall by special message call the attention of the Legislature 


to the necessity of passing a law on the subject matter embraced in the 
message, and the introduction of bills shall be restricted thereto.” 


The Constitution of 1875 contains the same provisions 
in Section 4, Article TTT. 


Inquiry is made as to whether new legislation may 
be introduced after the expiration of twenty days from 
the commencement of the session in the guise of an amend- 
ment to a bill introduced within the time limit without 
contravening this constitutional provision. Unless requested 
by either the House or the Senate as a body, it is not the 
duty of the Attorney General to attempt to determine the 
constitutionality of proposed legislation. Yet when inquiry 
is made in good faith and for proper motives and not for 
use as an argument in favor of or against contested legisla- 
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tion, we have given such opinions, although appreciating 
they are merely prophesies as to the action of the Supreme 
Court, and are of no greater force than the opinion of any 
other lawyer. 


This constitutional provision was considered by the 
Supreme Court in the case of State v. Tibbets, 52 Nebr. 228, 
and it was held that new legislation could be introduced 
after the expiration of the time limit in the form of an 
amendment to pending bills, provided that the new legisla- 
tion was germane to the purposes of the pending bill, and 
that if not germane new legislation could not be introduced 
more than twenty days after the commencement of the ses- 
sion. The court said in that case: 


“It is well settled that under the title of a bill to amend an exist- 
ing act or section thereof no amendment is permissible which is not 
germane to the subject of the original legislation.” 


Miller v. Hurford, 11 Nebr. 377. 

State v. Pierce County, 10 Nebr. 476. 

Trumble y. Trumble, 37 Nebr. 340. 
In the Miller case, supra, the court said: 


“An amendment must be germane to the subject matter of the act 

or section to be amended. Our constitutional provision that ‘No bill 
shall contain more than one subject which shall be clearly expressed 
in its title’ is but making inviolable the rule governing legislative 
bodies that ‘No proposition or subject different from that under con- 
sideration shall be admitted under color of amendment.’ 
But if, under the pretext of amending a section, a subject entirely for- 
eign to the subject-matter of the section to be amended can be intro- 
duced this barrier will be entirely broken down and the constitutional 
guaranty in effect destroyed.” 


Many cases from other jurisdictions are cited in sup- 
port of this general proposition, and in the Tibbetts case 
our Supreme Court held that if the subject matter of the 
new legislation was entirely foreign to the legislation em- 
braced in the original pending bill that the new legislation 
was enacted in an unconstitutional manner. 
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In State v. Ryon, 92 Nebr. 636, a similar attempt was 
made to introduce new legislation after the time limit, and 
in that case the court held that if the new legislation was 
germane to the subject of the original bill it was enacted 
in a constitutional manner. The court said: 

“The legislature has full control] over the passage of bills, and may 
amend the same and the title to the same at any time permitted by 
its rules during their progress through the legislature, If the amend- 
ment is germane to the subject of the original bill, and not an evident 
attempt to evade the constitution, the fact that the time limit for new 
bills has expired is immaterial.” 


In Chittenden y. Kibbler, 100 Nebr. 576 by a four 
to three decision the Supreme Court held a bill relating to 
paving streets in second class cities could be amended after 
the twentieth day by a substitution therefor in respect to 
paving streets in first class cities, the court holding that 
the question of paving was the subject of the original bill, 
and that provision as to paving in first class cities was 
germane to the general title. 


As to the legislation now pending in the Senate there 
can be no question but that the issuance of bonds for in- 
ternal improvements is entirely foreign to a bill extending 
the powers of the Railway Commission over leases for in- 
dustrial sites on railroad right-of-ways. 

In our opinion the substitution of this dormitory bill 
for the original Senate File No. 119 is a mere subterfuge, 
and an attempt to evade the provision of the constitution 
that no new bill may be introduced more than twenty days 
after the session, and in our opinion this method of at- 


tempted legislation will be held unconstitutional by our 
Supreme Court. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
March 30, 1921. Assistant Attorney General. 
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Legislature—Governor—State Appointees 


Ruling respecting submission of gubernatorial appointments to senate 
for confirmation. 


Hon. S. R. McKelvie, Governor of Nebraska, Lincoln, Nebr. 
Your Excellency: You ask for an opinion upon the 

submission of gubernatorial appointments to the legislature 

under Sections I to X, Article 4 of the new constitution. 
Section I of this Article provides: 

“The heads of all executive departments established by law, other 
than those to be elected as provided herein, shall be appointed by the 
Governor, with the consent of a majority of all the members elected to 
the Senate and House of Representatives meeting in joint session, etc.” 

This section requires the submission by the Governor 
to the members of the joint session of appointments in 
executive departments already established by laws such 
as the Code Secretaries. 


Section X in apparent conflict with Section 1 provides: 
“The Governor shall nominate and by and with the advice and con- 
sent of the Senate, (expressed by a majority of all Senators elected, 
voting by yeas and nays) appoint all officers whose offices are estab- 
lished by the Constitution, or which may be created by law, and whose 
appointment, or election is not otherwise by law or herein provided for; 
and no such officer shall be appointed or elected by the Legislature.” 

This requirement of submission to the Senate alone 
applies to executive appointments already provided by the 
constitution such as tax commissioners, and all appoint- 
ments to executive positions which may hereafter be created 
by law. 

In our opinion your appointments of the various Code 
Secretaries must be submitted to the joint session, while 
your appointment to the office of tax commissioner or to 
other officers which in the future may be created by law 
need only be submitted to the Senate. 

Respectfully, 
CLARENCE A. DAVIS, 
Attorney General. 
MASON WHEELER, 
January 10, 1921. Assistant Attorney General. 
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Legislature—Elections—Referendum 


Legislature may condition legislation upon approval by referendum. 
Senator J. C. McGowan, State House, Lincoln, Nebr. 


Dear Sir: In our opinion there is no cause for alarm 
over the action of the Legislature in attaching a referendum 
clause to one of the primary bills,—the referendum clause 
providing that no part of the Act shall become effective 
until referred to the people of the next election. Most of 
our bond legislation expressly provides that the bonds can- 
not be issued until approved by a vote of the people. 


The Constitution of Nebraska makes ample provision 
for a referendum on nearly all legislative matters. The 
right of the people to pass on such matters is expressly 
reserved to them by the Constitution and it is not a delega- 
tion of legislative authority to provide for the exercise of 
this right in respect to any particular piece of legislation. 


In our opinion, a referendum clause is a lawful exercise 
of legislative power. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
April 25, 1921. Assistant Attorney General. 


Legislature 
Mr, Walter L. Anderson, Attorney at Law, Lincoln, Nebr. 
Dear Sir: You ask for advice concerning whether or 
not you shall approve a voucher to the Kline Publishing 


Company for $1,393.63 covering 500 copies of House 
Journal, 2,144 pages at 65¢ per page. 


Section 38733 of the 1913 Revised Statutes provides 
that the maximum number of House Journals to be printed 
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and distributed shall be 1,000 copies, therefore it is the 
opinion of this department that the House of Representa- 
lives can fix the number of House Journals to be 
printed at any number not to exceed 1,000 copies, and 
in my opinion it revolves itself into a question of the 
number of Journals which the House of Representatives 
wished to have printed. As far as I can discover, there 
is nothing in the record of the proceedings of the House 
which would determine this question. On the eighty-second 
day by resolution the House duly authorized the Chief Clerk 
to prepare the House Journal, but this resolution makes 
no mention of the number to be printed. 


The contract under which the Lincoln Typesetting Co. 
(Geo. W. Kline) printed the House Journals reads in part, 
as follows: 


“This Contract, made and entered into this —_............ day of January, 
1921, by and between the State of Nebraska, party of the first part and 
The Lincoln Typesetting Co., by George W. Kline of Lincoln, Nebraska, 
party of the seccnd part, witnesseth: 


“That for and in consideration of the payments hereinafter agreed 
to be made by the party of the first part, the party of the second part 
agrees to print and deliver to the party of the first part, work as 
follows, to-wit: 500 copies of Permanent Journal, printed and bound 
according to specifications attached. In consideration thereof the party 
cf the first part agrees to pay the party of the second part as follows: 
500 copies Permanent Journal, per page, $1.99; additional hundred 
copies, per page $0.13. 


“Said payments to be made when the work is completed and de- 
livered to the party of the first part and approved by the Secretary of 
the State Printing Board and to be paid by warrants drawn on the 
Treasurer cf the State of Nebraska. 


“Witness our hand this -.....W... day of January, 1921. 
“STATE OF NEBRASKA, by A. R. Cole, 
“KLINE PUBLISHING COMPANY, by Geo. W. Kline.” 


Mr. Cole informs me that he authorized the printing 
of only five hundred (500) copies of the House Journal, 
and this number only haye been delivered to his department. 
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However it is my opinion that the officers of the House 
of Representatives may when the House itself has not desig- 
nated the number to be printed determine the number of 
copies which the House intended to have printed, and no one 
will be in a better position to accurately determine this 
than the Speaker of the House. Mr. Frank Corrick, Chief 
Clerk of the House, informs me that it was his understand- 
ing that one thousand (1,000) copies should be printed, and 
that accordingly Mr. Kline did actually print one thousand 
(1,000) copies, but has only bound and delivered five hun- 
dred (500) of the same. Under these circumstances if it 
is your opinion that the House intended to have a larger 
number than five hundred (500) copies printed and dis- 
tributed you may after the additional copies are completed 
and delivered to and approved by the Secretary of the 
State Printing Board properly authorize the voucher against 
the incidental fund up to an amount not to exceed the 
maximum number fixed by statute. 


Very truly yours, 


CLARENCE A. DAVIS, 
October 20, 1921. Attorney General. 


Legislature—Budget 


Hon. Walter L. Anderson, Speaker, House of Repre:enta- 
tives, State House, Lincoln, Nebr. 


Dear Sir: Replying to your request for the opinion 
of this office in regard to the power of the Speaker to de- 
clare certain items of the general budget bill “carried” and 
other items “failed”, permit me to say: 


First—There is no question but that recommenda- 
tions of either the Finance Committee or a Conference 
Committee recommending appropriations in excess of the 
amounts submitted by the budget, require a three-fifths 
vote of the Legislature before becoming law. 


OPINIONS é 257 


Second—The ordinary items as previously submitted 
by the Governor’s budget require only a majority vote for 
their enactment into law. When items belonging to both 
these classes are included in the same general bill, or in 
the same general conference report, and the question is 
upon the bill or upon the conference report in its entirety, 
it is my opinion that unless the item requiring the highest 
number of votes carries, the entire bill fails. Unless this 
were the rule, it might be possible by the insertion of 
various items, to induce a vote for the bill in its entirety, 
where the general bill would not carry if these items were 
omitted, and at the same time the vote on the general bill 
not be large enough to carry the special item, which would 
result in a practical fraud upon those supporters of the 
general bill who voted for it because of the specific item. 


The correct manner, therefore, of avoiding the dif- 
ficulty of a perpetual deadlock on these large appropriation 
measures is for the conference committees to return a separ- 
able conference report setting out in separate reports the 
various unrelated items. Then as rapidly as these are 
proved by the two houses, they become eliminated from 
the conference committee and the field of conference thereby 
becomes constantly narrowed down to the place where 
eventual agreement will occur. 


The opinion herein set forth is based primarily upon 
the constitutional provisions regarding appropriations and 
the general passage of bills. 

Very truly yours, 


CLARENCE A. DAVIS, 
April 26, 1921. Attorney General. 
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Legislature—Charitable Institutions 


The legislature cannot appropriate state funds for the support of any 
special charitable or educational institution not owned by the 
state. 


Mr. Howell Wright, 602 Electric Building, Cleveland, Ohio. 


Dear Sir: Referring to your inquiry of June 23rd 
addressed to the Secretary of State, you are advised that 
there is no provision in the Nebraska Constitution with 
respect to an appropriation of public funds for the support 
of any kind of charitable or educational institutions in- 
cluding hospitals. 


Section 1 of Article 12 of the present (1920) State 
Constitution reads in part: “No corporations shall be created 
by special law, nor their charters be extended, changed or 
amended, except those corporations organized for charitable, 
educational, penal or reformatory purposes, which are to 
be and remain under the patronage and control of the 
state.” 


The state of Nebraska maintains a large number of 
charitable institutions, including hospitals for the insane, 
an orthopedic hospital, and a general hospital which is in 
connection with the College of Medicine of the University of 
Nebraska. 


The county in which the city of Omaha is located has 
been authorized by state statute, Sections 1120 to 1127, to 
purchase and maintain a county hospital. All counties are 
authorized to establish and maintain poor farms. 


It has not been the policy of Nebraska to appropriate 
any public funds for the support of any kind of charitable 
or educational institutions which are not owned and con- 
trolled by the state. I find no specific constitutional pro- 
vision which would forbid this, but under the general pro- 
visions of the State Constitution, I believe it would be im- 
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possible to make any such appropriation for any such 
special institution. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
July 7, 1921. Assistant Attorney General. 


Minors 


Rights are saved to females reaching 18 years of age before the age 
of majority was changed to 21 years. 


Mr. T. T. McCoy, County Judge, Trenton, Nebr. 


Dear Sir: Your inquiry of August 17 asking the 
opinion of this department as to whether or not a girl who 
became eighteen years of age before Senate File 95 became 
a law is entitled to be married without procuring the con- 
sent of her parents or guardian is at hand. 


Senate File 95 raises the age of majority of women 
from eighteen to twenty-one years. It provides, also, 
that a girl who shall marry under the age of twenty-one 
years shall also reach her majority. If this act ended there, 
there would be no question but that a marriage license 
could be issued to a female under the age of twenty-one 
years as Sections 1543 and 1544, Revised Statutes for 1913 
provide that licenses shall not be issued to minors except 
upon the consent of the father, if living, or the mother, if 
the father is dead, or the guardian in the event of the death 
of both parents. Senate File 95, however, contains the 
following provision, evidently inserted as a saving clause, 
to-wit: 

“Provided that this law shall not be construed as to restrict or 


limit the rights of the females who have attained the age of eighteen 
years before this law shall become effective.” 
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In an opinion delivered by an Assistant Attorney General 
of this department under date of August 24, it was held that 
this clause was in effect a saving clause and that it was 
not necessary for females who reached the age of eighteen 
years before Senate File 95 went into effect to obtain the 
consent of their parents to their marriage. The inquiry 
which you made raises a very important question for if 
the construction of Senate File 95 be determined that 
females who became eighteen years of age before the law 
went into effect have reached their majority for all purposes 
then and in that event persons dealing with females under 
the age of twenty-one who have reached the age of eighteen 
years before the law went. into effect would be dealing with 
such females as majors; whereas, if the law be construed to 
mean that said females were protected only in property 
rights that might have accrued to them upon reaching their 
majority at eighteen and that for other purposes they 
remain minors, then it would be unsafe for persons to 
contract with such females because they might elect to 
raise a defense of infancy. You will note that the clause 
uses the words “restrict or limit the rights.” There might 
be some question as to whether or not the mere qualification 
of a person to marry reached in this instance by the females 
reaching the age of eighteen is such a right which if not 
exercised before the new law went into effect would permit 
the females to obtain a license to marry without the consent 
of the parents. There is some authority for this latter 
statement in the statement set forth in 6 R. C. L. 334 which 
is to the effect that the protection of a constitutional pro- 
vision prohibiting the passage of law impairing the obliga- 
tion of contracts does not extend to contracts of marriage 
and is sustained by, 


Maynard y. Hill, 125 U. 8S. 190; 
State vy. Tutty, 41 Fed. 753; 
Berthelmy v. Johnson (Ky.), 388 A. Dee, L793 


Rugh y. Ottenheimer, 6 Ore. 231; 
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State y. Duket, 90 Wis. 272; and the famous 
Dartmouth College v. Woodward, 4 Wheaton 518, 


which holds that the constitutiédnal provision applies only 
to property rights. The case of Michigan University v. 
McGuckin, 62 Neb. 489 and 18 R. C. L. 384, hold that 
marriage is a status rather than a contract and that the 
- rights and obligations of the parties are not contractual 
but are fixed, changed or dissolved by law. Some of the 
authorities cited also hold that the legislature may pre- 
scribe the age and other qualifications of persons who may 
marry. 


There is therefore some technical question whether or 
not the rights referred to in the saving clause include the 
right to obtain a license and mean that the female is ex- 
cepted from her minority for that purpose as well as for 
the purpose of saving her property rights. 


We are informed by a member of the recent legislature 
that it was intended that all the rights of the females 
reaching eighteen years of age should be reserved to them 
and that it was not intended that females who reached the 
age of eighteen should be restricted in their marriage 
rights. With this information, we are therefore inclined to 
disregard any technicalities in the matter and the word- 
ing of the saving clause in Senate File No. 95 and to 
hold that the clause designated as a saving clause permits 
the granting of a license to females who actually reached 
the age of eighteen before Senate File No. 95 went into 
effect. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
August 21, 1921. Assistant Attorney General. 
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Mincrs—Girls Industrial Home 


The sentence upon girls committed to the industrial home until they 
become of age refers to the age of majority at the time of the 
sentence. : . 


Hon. W. G. Sears, Judge of District Court, Omaha, Nebr. 


Dear Sir: The Attorney General is in receipt of your 
letter of December 13th, 1921, asking for the opinion of | 
this department as to the application and construction of 
the new law raising the age limit of women to twenty-one 
years, when considered in conjunction with the law for 
the commitment of girls to the Industrial Home at Geneva. 


We have considered Sections 1252, 7385 and 7379 of 
the Revised Statutes of Nebraska for 1913, in reaching 
our conclusions on this matter. 


It is our opinion that those girls who were sentenced 
prior to the passage of the new law raising the age limit, 
were sentenced under the old law (which was a part of 
their sentence), where the age was expressly mentioned 
in the sentence as eighteen years or “lawful age’, as the 
lawful age then was eighteen years. It would therefore 
seem that the subsequent law could not add to the sentence 
imposed by the court under the existing law at the time 
the sentence was given. If it had that effect, it would be 
retroactive and ex post facto. 


Construing Section 7385 of the Revised Statutes of 
Nebraska for 1913, it seems to us that this section applies 
merely to procedure and practice and to the manner of 
commitment and does not apply to the question of the re- 
lease of inmates from such institutions, and that it does 
not refer back to and include Section 7379 to the end that 
the age limit is therefore increased to twenty-one years. 


OPINIONS 263 


If your views do not coincide with ours upon this 
proposition, we will be glad to hear from you further. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
December 14, 1921. Assistant Attorney General. 


Minors—Marriage 


Persons under 21 years of age must have the consent of their parents 
or guardian before a marriage license can be obtained. 


Mr. A. A. Bischof, County Judge, Nebraska City, Nebr. 


Dear Sir: There is no apparent conflict between Sen- 
ate File 95 of the last session, which raises the age of 
majority of women to twenty-one years, and Section 1541 
relating to the age of parties applying for a marriage 
license. 

In other words Section 1541, Revised Statutes, 1913 
is in effect, and girls over sixteen and boys over eighteen 
may be married with their parents’ consent. The only 
difference that Senate File 95 will make in the situation is 
that hereafter if either of the parties are under twenty-one 
years, it will be necessary to obtain their parents’ consent. 


Very truly yours, 
CLARENCE A. DAVIS, 
July 26, 1921. Attorney General. 
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Monopolies—Price Discrimination 
Mr. L. D. Hunt, County Attorney, Alma, Nebr. 


Dear Sir: You state that some local men have in- 
stalled a filling station, and that since this station has been 
opened for business, the Standard Oil Company has been 
selling gasoline to garages in that city for the same price 
as in neighboring cities and that the Standard Oil Company 
is then rebating one cent per gallon. 


The section which would govern this case is Section 
4029 of the 1913 Revised Statutes. If one could prove 
price discrimination after making due allowance for the 
difference if any in the grade and quality and the actual 
cost of transportation and that the discrimination was for 
the purpose of destroying the business of a competitor in 
any locality, the Standard Oil Company could be success- 
fully prosecuted under that section. You will note that 
the section provides that price discrimination shall be prima 
facie evidence that the party so discriminating is guilty 
of unfair discrimination. 


It is the opinion of this department that if you can 
prove the facts as stated after making due allowance for 
the difference if any in the grade and quality of the product 
and the actual cost of transportation from the point of 
production, you can successfully maintain a prosecution 
under Section 4029. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8. REED, 
August 5, 1921. Assistant Attorney General. 
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Motor Vehicles 


Residents of Nebraska must obtain Nebraska licenses to operate auto- 
mobiles in this state without violation of law. 


Mr. George BE. Johnson, Secretary, Department of Public 
Works, Lincoln, Nebraska. 


Dear Sir: Answering your letter of recent date 
advising this office that Nebraska residents living near 
the Colorado line have been buying Colorado licenses for 
their automobiles and neglecting to buy the Nebraska li- 
censes, and asking our advice in the premises, we respond 
as follows: 


You are familiar with our law which requires the pro- 
curing of a license in order to legally operate an automobile 
in this ‘state. In our opinion no Nebraska resident has a 
right to operate in this state under a license secured in 
another state although under the doctrine of comity we 
recognize the right of a non-resident of this state to operate 
his car in this state under a foreign license for a limited 
period of time. However, the Nebraska residents are not 
entitled to the benefits of this provision and before they 
can legally operate their automobiles they would be required 
to secure a Nebraska license, Of course, the Colorado 
license is probably valid in the state of Colorado but that 
does not relieve them from the provisions of our law. 


It is, therefore, our opinion that any resident of the 
state of Nebraska who is operating his automobile within 
the state of Nebraska without first securing a license to do 
so under the provisions of the laws of this state is violating 
a law of this state and providing the evidence is sufficient 
should be prosecuted and a conviction should be secured. 


Trusting that these violations may be called to the 
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attention of the county attorneys in the respective coun- 
ties, I am, 
Very ruly yours, 
- CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
February 9, 1922. Assistant Attorney General. 


Motor Vehicles 


An incidental or occasional sale by a person not regularly engaged in 
handling motor vehicles does not enable him to operate his motor 
vehicles on a dealer’s license. 


A motor vehicle can only be operated on a paper number for ten days 
after the attachment of the. number by the dealer. 


Mr. George K. Leonard, Assistant Secretary, Department 
of Public Works, Lincoln, Nebr. 


Dear Sir: Referring to your letter of August 8th, 
it is the opinion of this department that anyone who is a 
dealer in automobiles, either new or second hand, is en- 
titled to registration under Section 19 of House Roll 344, 
passed by the recent session of the Nebraska legislature. 
However, for one to be alllowed to take advantage of the 
dealer’s registration, he must be engaged in the business 
of handling motor vehicles. An incidental or occasional 
sale by someone who is engaged in another line of business, 
does not make him a dealer under the provisions of this act. 


It is the opinion of this department that Section 19 
should be construed so as to allow a car to be driven only 
ten days upon the paper number. This interpretation is 
justified by the quotation in the second paragraph of the 
section, “good for ten days only from date perforated here- 
in.” The last part of the second paragraph provides that 
such cards shall entitle the owner of such vehicle unless 
he be a dealer in motor vehicles, to drive the same upon the 
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public highways of this state for a period of ten days after 
the date endorsed thereon, and after the expiration of such 
period any person driving such vehicle upon the public 
highways of this state, without first having complied with 
all of the provisions of the law relating to the registration 
of motor vehicles, shall be subject to the penalties provided 
in Section 32. 


Taking the section as a whole, it seems clear that the 
section provides that a car shall only be lawfully driven 
on such a paper number for ten days after the attachment 
of the number by the dealer. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES S. REED, 
August 12, 1921. Assistant Attorney General. 


Motor Vehicles 


Additional plate for dealers’ motor vehicles may be issued after July 
1, for five dollars. 


Mr. George K. Leonard, Department of Public Works, Lin- 
coln, Nebr. 


Dear Sir: Section 19 of the Motor Vehicle laws as 
amended in 1921, provides that the fee for assignment and 
registration for additional pairs of dealers’ motor vehicle 
license plates shall be $10.00 per pair. Section 15 of the 
same Act provides that subsequent to July first of each year, 
registrations may be made for one-half of the regular fee. 
In our opinion the charge of $10.00 for additional pairs 
in Section 19 of the law is a registration fee and not a 
charge calculated to reimburse the state for the cost of the 
license plates furnished, the cost of such plates being less 
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than twenty-five cents. Consequently, registration of addi- 
‘tional plates subsequent to July first of each year, in our 
opinion can be made for $5.00. 


Very truly yours, 


CLARENCE A. DAVIS, 
_ Attorney General. 


By MASON WHEELER, 
July 7, 1922. Assistant Attorney General. 


Motor Vehicles 


A dealer’s license authorizes the operation of motor vehicles for dem- 
onstration purposes only. 


Mr. C. R. Stasenka, County Attorney, Franklin, Nebr. 


Dear Sir: Referring to your letter of January 30, you 
are advised that it is the opinion of this department that 
the party described owning three automobiles for trading, 
which cars are used by himself or his agents for pleasure 
purposes, cannot take advantage of Section 19 of Chapter 
278 of the 1921 Session Laws. 


It is our opinion that the intent of this section was 
to provide that only bona fide dealers of. motor vehicles 
should take advantage of this section, and then only for the 
operation of motor vehicles for purely demonstration pur- 
poses. In addition to this it is our opinion that the words 
“motor vehicle of each class manufactured by or dealt 
in by him” does not pertain to the broad class of motor 
vehicles propelled by gasoline, but that each class covers 
only a certain make of pleasure cars and would not include 
trucks of the same make, and that if an automobile or a 
truck is used for pleasure or commercial purposes save 
only for demonstration purposes it is a private car. We 
think this is the intent and meaning of the motor vehicle 
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law, and would be so held by a court should the question 
come before it for its decision. 


Very sincerely yours 
San, > 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES §S. REED, 
February 3, 1922. Assistant Attorney General. 


Motor Vehicles 


The law provides no mode of cancellation of a-motor license. Liability 
is fixed for negligence by the civil and criminal law. 


Mr. John J. Reinhardt, County Attorney, Aurora, Nebr. 


Dear Sir: The Attorney General is in receipt of your 
letter of March 30th concerning the possibility of annulling 
the license to operate an automobile of a person who has 
repeatedly been guilty of reckless driving. 


If you will refer to Chapter 222 of the Laws of Ne- 
braska for 1919, you will note that the law provides for 
registration of motor cars, and such is not a license to 
operate a motor car. The law provides for registration 
and provides a penalty for anyone operating a motor car 
without the license tag or registration notice. We do not 
consider this as being a license which may be revoked at the 
pleasure of the person granting the license. 


Under the present status of our laws, it is our opinion 
that any person has a right to operate a motor vehicle, 
providing he complies with the laws relative to registration, 
ete., ete., but he remains liable for damages for any negli- 
gence upon his part in the operation of the car. Of course, 
if this negligence is so great as to amount to wilful negli- 
gence or culpable negligence, which brings it within the 
manslaughter statute, the operator of the car would then 
be liable criminally, but under the present condition of our 
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laws, we know of no way of suspending or annulling the 
right of a person to operate a motor car. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
April 1, 1921. Assistant Attorney General. 


Motor Vehicles 


A county ‘treasurer cannot require an applicant for registration of a 
motor vehicle for the last half of a year to furnish an affidavit that 
he has not operated the motor vehicle during the first six months 
of the year. 


Mr, J. EB. Schindler, County Treasurer, Harrisburg, Nebr. 


Dear Sir: Referring to your inquiry concerning the 
power to compel an applicant for registration of a motor 
vehicle for a half year to make an affidavit, under oath, 
that he has not operated the motor vehicle during the first 
six months of the year, it is the opinion of this department 
that the county treasurer does not have the power to require 
such an affidavit. 


We realize the difficulties which you have in the matter 
of the registration of a motor vehicle for the latter part of 
a year, and heartily agree that the law is sometimes evaded. 
This situation has arisen in several counties, but in the 
enforcement of the motor vehicle registration law, we must 
stay within the powers delegated by that law. 


The only suggestion would be to have the law enforce- 
ment officers of your county investigate the circumstances 
of such cases, and if the applicant should have operated 
his motor vehicle for the entire year, then he should be 
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punished under the provisions of that law, and required 
to secure a license for the entire year. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
July 25, 1921. Agsistant Attorney General. 


Motor Vehicles—County Treasurer 


A county treasurer has no lawful right to draw additional pay as clerk 
hire, nor is he entitled to extra compensation for work done in 
connection with the issuance of automobile licenses, 


Mr. J. BE. Woodward, County Commissioner, Chester, Nebr. 


Dear Sir: There is no provision in our laws which 
would indicate that the county treasurer of a county has 
a right to personally discharge the duties which would 
ordinarily be assumed by a clerk and to accept extra pay 
equivalent to clerk hire in addition to his regular salary 
as county treasurer. 


This department has held that by virtue of Chapter 
278, Laws 1921, the duties of the county treasurer with 
reference to the issuance of automobile licenses are specif- 
ically prescribed and the county treasurer is required to 
do the work without compensation other than his regular 
salary. 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
April 18, 1922. Assistant Attorney General. 
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Municipal Corporations 


A municipality has only such powers as have been expressly conferred 
by the legislature and in addition thereto such incidental powers as 
are necessary to carry into effect its enumerated powers. 


Mr. Gus Diers, Village Clerk, Petersburg, Nebr. 


Dear Sir: Regarding the power of the Board of Trus- 
tees of a village to pass an, ordinance providing for the 
cutting of weeds on vacant lots will state that the express 
power to pass such an ordinance has not been given by 
the legislature to villages. This power has however been 
conferred upon cities of the metropolitan class. 


It has been held by our supreme court that a mu- 
nicipality has only such powers as are expressly conferred 
upon it by the legislature and in addition such powers 
as are necessary to carry into effect any enumerated 
power. Therefore, while your village has not the express 
power to pass ordinances such as the one under consider- 
ation this ordinance could be passed provided that it was 
necessary in order to make effective any other’ powers 
which you have, particularly in reference to such powers 
as are enumerated under Sections 5057 and 5058 of the Re- 
vised Statutes, 1913. There is no question but that villages 
may exercise police authority and may pass such reasonable 
regulations as are necessary for the preservation of the 
peace, welfare, safety and health of the inhabitants. In this 
connection, I refer to that portion of Section 5057 whieh 
provides as follows: 

“And in addition to the special powers herein conferred and 


granted maintaining the peace, good government and welfare of the 
town or village.” 


By virtue of this provision we see that the Board of 
Trustees may pass ordinances for the purpose of maintain- 
ing the peace, good government and welfare of the town 
or village. 


In consideration of all of the above it is my opinion 
that if the ordinance proposed is for the purpose of carry- 
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ing out the police authority of the village such ordinance 
would be proper, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
August 26, 1921. Assistant Attorney General. 


Municipal Corporations—Water Commissioner 


A village water and light commissioner may conduct his private busi- 
ness provided his private interests do not conflict with his official 
duties. 


Mr. Frank E. Wilk, Syracuse, Nebr. 


Dear Sir: Answering your letter regarding the powers 
of the village water and light commissioner, will say the 
office of village water commissioner is governed by Section 
5119, Chapter 46 of the 1919 Session Laws. 


Section 5 of Chapter 181 of the 1919 Session Laws 
provides with reference to lighting plants that in municipal-— 
ities maintaining a system of water works and having a 
water commissioner, such water commissioner has charge 
of the lighting plant in addition. 


Said Section 5119 provides that the water commissioner 
shall be a resident free holder nominated by the chairman 
of the Board of Trustees or the mayor and appointed by the 
consent of the city council or Board of Trustees. The 
water commissioner’s salary shall not exceed $1,400.00 per 
annum. 


This section provides that the water commissioner 
shall have the general management and control of the 
water works and shall perform such duties as may be pre- 
scribed by ordinance. 


b 
~] 
— 


REPORT OF THE ATTORNEY GENERAL 


Nothing is contained in this section which would 
indicate that it would be unlawful for the water commis- 
sioner to be interested in an outside business and therefore, 
I see no reason why it would be necessary for your water 
commissioner to dispose of his private business. 


However, this does not necessarily mean that the 
water commissioner should be permitted to devote any con- 
siderable portion of his time to his private business and it 
is quite within the power of the board to prescribe by ordi- 
nance such additional duties as will keep him fully occupied 
in the service of the village. 


This section provides that the water commissioner 
may, at any time, for sufficient cause, be removed by a two- 
thirds vote of the Board of Trustees and therefore, if your 
water commissioner insists on conducting his personal 
business to the neglect of the village’s business, sufficient 
cause would be present to permit of his removal. 


In conclusion, will say that I believe you are mistaken 
in the view that it is unlawful for your village board to 
appoint a person to the office of water commissioner who 
is interested in a private business. 


However, this commissioner would be susceptible to 
severe criticism if he should conduct the affairs of the 
village in such a manner as to further the interests of his 
private business. The affairs of the village and his personal 
business should be kept entirely separate and it would be 
improper for him as the yillage employee to enter into 
any contracts which would draw a profit to his private con- 
cern. With reference to this feature of the situation, I 
refer you to my letter of August 3. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
September 17, 1921. Assistant Attorney General. 
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Municipal Corpcrations—Fire Truck 


Warrants for purchase of fire truck in city of second class may not be 
issued without a prior appropriation. 


Mr. Donald T, Ayres, City Attorney,, Wakefield, Nebr. 


Dear Sir: Relative to the proposed action of the city 
council of Wakefield to purchase a fire truck for the use 
of the local fire department will say, the city of Wakefield is 
a city of the second class. 


Section 5041 of .the Revised Statutes for 1913 allows 
a city of the second class to procure fire engine and other 
apparatus and to organize a fire company. 


Section 5119, as amended by Chapter 46 of the 1919 
Session laws gives cities of the second class the right to 
borrow money and issue bonds not exceeding twenty per 
cent of the assessed value of the taxable property for the 
purchase of steam engines and fire extinguishing apparatus, 
and for the purchase, erection and construction and 
maintenance of such water works, water supply, etc. Chap- 
ter 198 of the 1921 Session Laws gives the city council in 
cities having only volunteer fire departments the right to 
levy an annual tax of not more than four-tenths of a mill 
for the maintenance and benefit of the fire department. 


Tt seems that your city council wishes to purchase 
fire fighting apparatus but does not intend to proceed in 
a manner authorized by Chapter 46, 1919 Session Laws 
and Chapter 198 of the 1921 Session Laws, but on the other 
hand they wish to merely issue warrants for the purpose 
contemplated. In this connection I imagine they contem- 
plate proceeding under Section 5041 which merely gives a 
city of the second class the right to procure fire fighting 
apparatus. 


It is my opinion that if they proceed under Section 
5041 they must comply with the provisions of certain other 
sections which contain certain mandatory provisions ef- 
fecting matters of this sort. 
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I call your attention particularly to Sections 5187 and 
5184, Revised Statutes for 1913. 


Section 5187 provides generally that no contract shall 
be made by the city council or expense incurred unless 
an appropriation has been previously made concerning such 
expense. : 


Section 5184 provides for an annual appropriation 


ordinance in which the officers may appropriate such sum 
of money as will defray all necessary expense, etc. 


In view of the foregoing, will say that in proceeding 
under Section 5041 the city authorities would be obliged 
to comply with the terms of Sections 5187 and 5184, 
and I cannot believe as some of the city officials believe 
that they have the authority to issue warrants for the 
purchase of fire fighting equipment. 


As to the issuance of warrants I will further call your 
attention to Section 5186, which defines the power of the 
city officials in the issuance of warrants, and places certain 
restrictions thereon. 


It occurs to me that probably the following Nebraska 
cases contain matters of some interest to you with relation 
to the subject under discussion : 

21 Nebr. 247 
45 Nebr. 160 
32 Nebr. 744 
82 Nebr. 118 
59 Nebr. 549 
94 Nebr. 157. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
March 21, 1922. Assistant Attorney General. 
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Municipal Corporations—Roads—Taxation 


Municipal corporations are road districts and entitled to one-half of 
road taxes levied within their limits. 


Mr. R. D. Flory, County Attorney, Albion, Nebr. 


Dear Sir: The Attorney General is in receipt of your 
recent letter of January 31, 1921. We have carefully 
perused your letter and have examined the sections re- 
ferred to. 


You will note that in Section 2920 as amended by 
Chapter 53, page 143 of the Laws of Nebraska for 1915, 
the board may levy the same rate of road tax upon the 
property of cities, villages, etc., as is levied upon the 
property in the several road districts, and one-half of the 
said tax when collected shall go to the county road fund, 
the other half when collected to be paid to the city or 
village where levied. You will also note by the decisions 
under Section 2920 of the Revised Statutes for 1913, that 
municipal corporations are road districts and entitled to 
one-half of the tax levied within their limits. 


Referring to the question of municipal corporations 
being road districts, will say that this department, through 
Judge Barnes, gave an opinion May 19, 1919, to L. D. 
Hunt, County Attorney at Alma, Nebr., in which he 
stated the following: “The courts have held in construing 
the provisions of Section 2920, that municipal corporations 
are road districts. You will find the decisions to that effect 
in a note to that section. This, however, relates to counties 
not under township organization, and in counties under 
township organization, the township board is given the 
power to control the expenditure of the road funds. This 
statute, if not modified by the other provisions of law, would 
leave the cities in counties under township organization, 
without any funds with which to care for their streets 
and highways unless they levy a special tax for that pur- 
pose and yet it is made the duty of the city marshal to care 
for the streets and highways within the city limits.” 
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Judge Barnes further suggests in the letter that one- 
half of the road funds so collected in the cities be expended 
on the streets and highways within the limits of the cities 
under the direction of the city marshal. It seems that this 
is what your commissioners have been doing and we con- 
clude that your country is not under township organization. 


Referring to Section 2931 relative to the dragging 
of the roads, you will note that about midway in the 
section it is provided that the board shall furnish a road 
drag and pay for the same out of the county road fund, 
which indicates that this section of the statute should be 
considered within and governed by the provisions applicable 
to road funds. We conclude that there can be no question 
about this feature of the case. 


In the latter part of the section it provides for the 
annual tax levy of one mill and simply provides that. this 
levy shall be kept separate and apart and designated the 
“county dragging fund” and used only for that purpose. 
We take it that this simply means it is a part of the road 
fund, but set over under the statutes for a particular 
purpose. 


We also take it as the intention of the Legislature that 
when cities are assessed and pay taxes under this section 
of the statute that the proportion set over to them under 
Section 2920 shall be used by the cities as constituting 
a road district within the purview of the statutes and as 
decided in the decisions cited under Section 2920. 


There do not seem to be any decisions directly upon 
the point raised in your letter, but taking the different 
sections into consideration and construing them together, 
it seems to us that if the board taxes the cities for this 
proposition and adopts the road dragging plan, the taxes 
should be apportioned in accordance with the above sug- 
gestions. 


If you have any suggestions to the contrary which you 
think might cause us to change our opinion, or if you find 
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any decisions to the contrary, we shall be glad to hear 
from you. Of course the commissioners of your county will 
be guided by your opinion, as county attorney, and our 
opinion is in no way binding upon them except as it may 
be of some value to yourself in an advisory capacity. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
February 8, 1921. Assistant Attorney General. 


Municipal Funds—Banks 


The city council has no interest in nor power of disposition over the 
funds of a school district such as to permit it to select the bank 
depository for such funds. 


Mr. B.C. Nordlund, Stromsburg, Nebr. 


Dear Sir: The Attorney General is in receipt of 
your letter under date of July 8th making inquiry as to 
whether or not the city treasurer is bound to follow the 
designation of the city council of certain banks to act as 
depositories of city funds, and whether or not this also 
includes funds which he holds as ex officio treasurer of 
the school district. 


There can be no doubt that the city treasurer is bound 
to deposit the city funds as designated by the city council, 
but you will note that the section of the statutes which 
designates him as ex officio treasurer of the school district 
is entirely distinct and separate from the section relating 
to the city treasurer. We cannot see that the city council 
has any interest in or power of disposition over the funds 
of the school district, as the school district is entirely 
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separate from the city so far as its entity in business is con- 


cerned. 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
July 12, 1921. Assistant Attorney General. 


Municipal Corporations—City and Village Attorneys 
City attorneys in cities of the second class and village attorneys are 
required to render legal services in the issuance of municipal bonds 
and cannot recover more than the amount per year for which they 
were engaged, which in no case shall exceed $450 per year. 


Mr. John Minshull, City Clerk, Loup City, Nebr. 


Dear Sir: Referring to your inquiry of September 
9, you are advised that Section 5150 of the 1913 Revised 
Statutes reads: 


“The city or village attorney shall be the legal adviser of the coun- 
cil or board of trustes. He shall commence, prosecute, and defend all 
suits and actions necessary to be commenced, prosecuted or defended 
on behalf of the corporations, or that may be ordered by the council or 
board of trustees; and when requested, shall attend meetings of the 
council or board and give them his opinion upon any matter submitted 
to him, either orally or in writing, as may be required.” 


This section, I believe, would make it the duty of the 
city attorney to render legal service in the issuance of 
water extension bonds and the issuance of sewer bonds. 
Section 5000 of the 1913 Revised Statutes, as amended on 
page 130 of the 1919 Session Laws reads: 


“The salaries of all officers of the city shall be fixed by ordinance, 
not exceeding the following amounts respectively; clerk, three hundred 
dollars per year; treasurer, three hundred dollars per year; city attor- 
ney, four hundred and fifty dollars per year; mayor, two hundred dol- 
lars per year; councilmen, each the sum of one hundred dollars per 
year. All other officers and employees of the city shall receive such 
compensation as the mayor and council may fix at the time of their 
appointment or: employment.” 
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Therefore, it is the opinion of this department that 
the city council cannot pay the city attorney more than 
$450 for services rendered during any one year and if the 
city attorney was engaged at a salary of $100 a year in 
compliance with Section 5000 he cannot recover more than 
this amount per year for services which come within the 
scope of his duties as city attorney. I am assuming that 
the salary of the city attorney was definitely fixed at $100 
a year and it is the opinion of this department that under 
these circumstances the city council cannot pay a claim 
for $500 for special services rendered in connection with 
the issuance of water extension bonds and sewer bonds. 


This department is not the proper legal adviser of your 
municipal corporation and we are giving you our opinion 
merely as an opinion of what the court would hold under 
the stated circumstances. In the case of Dean v. State, 
56 Neb. 301, the Nebraska Supreme Court held that Section 
5000 directs that salaries be fixed by ordinance and fixes 
the maximum only. 

Hoping this answers your inquiry, I am, 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
September 13, 1921. Assistant Attorney General. 


Nurses—Drugs 


Nurse may administer anaethetics under supervision of licensed physi- 
cian. 


Mr. Charles EF. Slagle, Alliance, Nebr. 


Dear Sir: I am unable to find any statute which pro- 
hibits a non-registered nurse from administering anesthetics 
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under the direction of a licensed physician, and feel sure 
that such action is no violation of the criminal law. 


As to the respective responsibility of the hospital or the 
surgeon for such administration of an anesthetic, the 
question is one of private law on which the Attorney Gen- 
eral is not required to render any opinion. 


It is my personal opinion, however, if the patient is a 
patient of the hospital, and the operation is conducted 
by:a member of the hospital staff and the fees paid to the 
hospital both the hospital and the surgeon are responsible 
for any case of malpractice. 


If, however, the hospital merely permits a _ private 
surgeon to conduct the operation, offering merely the hos- 
pital facilities, the liability rests upon the surgeon alone, 
just as if he had conducted such operation in a hotel in 
which case there would be no responsibility resting upon 
the hotel people. 

Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
May 18, 1921. Assistant Attorney General. 


Office Holding 


A candidate for office violates the law by announcing that he will per- 
form the duties of office for less than the compensation fixed by 
law. 


Mr. P. J. Barrett, County Attorney, Greeley, Nebr. 


Dear Sir: Your letter of April 14th has been received 
in which you ask us for our opinion as to the legality of 
the action of a candidate for the office of sheriff, who, in a 
published announcement, announces that if the electors of 
the county will support him, he pledges himself if elected 
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to perform the duties of the office without a deputy and 
agrees to turn back to the general fund of the county $350 
per year for four years from the salary provided by law. 


It is the opinion of this department that said announce- 
ment conveying the offers to the electors is ia violation 
of law. Section 1, Article XV, Constitution of Nebraska 
provides that officers before taking their offices must take 
an oath in which, among other things, they must swear 
that they have not improperly influenced in any way the 
vote of any elector. Any one making false oath forfeits hig 
right to office and is disqualified from holding another 
office in the state unless restored to civil rights after 
having been convicted of making the false oath. Chapter 
36, page 104, Laws 1915, sets out further the expenses 
which a candidate for office may lawfully incur and we 
do not find that the expenses of such an announcement, 
together with the offer to pay to the county or the public 
in general, $3850 per year, is permitted by law. Conse- 
quently it would follow that such action would be unlawfnl 


The salaries of our public officers are fixed by law 
and it was never intended that any office should be aunc- 
tioned off by the public to the person who may be willing 
to perform the duties of the office for the smallest com- 
pensation. There is no provision by law for an election 
to determine the amount of the salary to be paid public 
officers by any such plan. The salary and fees paid to pub- 
lic officers are fixed by law and naturally follow the 
offices. The case of State v. Meserve, 58 Neb. 451, holds 
that a public officer is required to perform all the duties 
of his office without extra compensation and solely for the 
compensation fixed by law. It has also been held that 
county commissioners are without power to allow any 
additional compensation for services. Logan v. Dean, 34 
Neb. 104; Miles v. Holt, 86 Neb. 1. ¢. 255. 


In the case of Gallaher y. City of Lincoln, 63 Neb. 
339, where a person agrees to perform services for less 
than the legal compensation provided, it was held where he 
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sued the city that he could not be estopped by his agree- 
ment and that an officer cannot bind himself by an agree- 
ment to accept for his services any less sum than the statute 
allows. The agreement was held void as being absolutely 
against public policy. This is in line with logic and reason 
and such agreement is held to be void and absolutely 
against public policy. 


In the case of State v. Collier, 72 Mo. 13, the syllabus 

is as follows: 
“Bribery of the public by candidate for office. It is unlawful for a 
candidate for public officé to make offers to the voters to perform the 


duties of the office if elected for less than the legal fees. An electioa 
secured by means of such offers is void.” 


It would therefore seem to follow that a candidate 
making such offer, directly or indirectly, is violating Chap- 
ter 36, Laws 1915 and even if elected by such means could 
be removed from the office by quo warranto proceedings. 

We believe that we have fully answered your inquiry. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
April 17, 1922, Assistant Attorney General. 


Pardons 


The weight of authority sustains the proposition that an unconditional 
pardon from the President of tthe United States restores all civil 
rights. 


Mr, E. A, Francis, Business Manager, Hastings Tribune, 
Hastings, Nebr. 


Dear Sir: Your inquiry relative to the restoration 
of all civil rights after an unconditional pardon from the 
President of the United States, has received our attention. 
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You do not state whether or not this man was prose- 
cuted for violation of the state laws as well as federal 
laws, and we are going upon the theory that he violated only 
a federal law. Upon this assumption of facts, it is our 
belief that the unconditional pardon from the President of 
the United States constitutes a complete restoration of civil 
rights in all the states of the Union. 


There is some disagreement between the authorities 
on the question of whether or not civil rights are com- 
pletely restored in the event that there is a violation of state 
law also. The general rule is, however, that a complete 
pardon with restoration of civil rights forgives the offense 
itself. Even in those states where it has been held that 
there would have to be a restoration of rights under state 
law, it has been referred to in commenting upon tiem by 
other authorities as an unsound proposition of law. Under 
the conditions stated in your letter however, we are of the 
opinion that the pardon has resulted in complete restoration 
of rights. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
October 11, 1922. Assistant Attorney General. 


Paving 


Statute requires annual payment of interest on all outstanding unpaid 
paving assessments. 


Howard S. Foe, Esq., County Attorney, Red Cloud, Nebr. 


Dear Sir: Because of the uncertainty as to the correct 
interpretation of Chapter 50 of the Laws of 1919 in respect 
to the time of payment of interest on outstanding install 
ments of paving assessments, it seems desirable in response 
to many requests both from municipalities and bonding 
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houses to adopt some uniform rule of construction and in 
default of court decisions on the subject this duty devolves 
upon the Attorney General. 3 


The Legislature authorized municipaltities to incur a 
certain obligation for paving. It would seem unusual if a 
feasible method of liquidating this obligation were not also 
provided. If the interest on outstanding installments is 
only payable when the installment itself becomes due, the 
municipality has no way of meeting the annual or semi- 
annual interest as the case may be upon its bonds. Such 
a contingency is quite undesirable and was probably never 
intended by the Legislature. In our opinion the statutes 
should be so construed as to require the annual payment 
of all interest on all outstanding installments. This seems 
the only feasible financial plan of paying bond interest and 
is, I believe, the plan generally adopted throughout the 
state. In the city of Lincoln the statute specifically so pre- 
scribes (Section 4565, Revised Statutes, 1913) and in our 
opinion all municipalities and County Treasurers should 
enforce this plan. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
August 18, 1921. Assistant Attorney General. 


Peddlers—Municipal Corporations 


A person who takes orders for goods offered by a foreign company, 
which orders are to be subsequently filled, is not a peddler. Such 
a transaction by virtue of its interstate character is entitled to be 
treated as interstate commerce. 


Mrs. Alma M. Strall, Wisner, Nebr. 


Dear Madam: In answer to your inquiry regarding 
the imposition of the license tax or occupation tax on 
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peddlers and persons selling goods by sample in cities and 
villages of Nebraska: 


Cities and villages have the power to license and 
tax hawkers and peddlers as this power is given them by 
Section 5028 of the Revised Statutes of 1913. 


They also have the right to raise revenues by levying 
and collecting a license tax on any occupation or business 
within the limits of the city or village which power is given 
by Section 5114, Revised Statutes of 1913. 


The question raised in your letter is whether a person 
who solicits orders in such city or village for goods to be 
sold by a company located in another state and who sub- 
sequently fills such orders as agents for such foreign com- 
pany is subject to the imposition of a license tax or occu- 
pation tax. 


The authorities are almost unanimous in holding that 
a person who sells and obtains orders for goods by the 
display of samples and delivers none of these goods at the 
time of sale is not a peddler. (21 R. C. L. page 184.) In 
this connection I refer you to a Nebraska case entitled 
Scribner v. Moore, 90 Neb. Page 21. One Moore who 
was an agent for a tea company located at Fremont took 
orders for tea in the town of Scribner. It was sought 
by the village of Scribner to impose a license upon him as a 
peddler. The evidence showed that the Moyune Tea Com- 
pany carried on a grocery business in the city of Fremont 
and employed William Moore to deliver groceries, teas and 
flavoring extracts in a delivery wagon and that he made 
periodical visits to the village of Scribner and that on these 
visits he would deliver groceries that had previously been 
ordered and would receive orders to be delivered later. 
The supreme court of Nebraska in deciding this case in favor 
of Moore held that Mr. Moore was not a peddler. 

Tt has been held and settled by the courts that where 


the state has expressly conferred on a municipal corpora- 
tion the power to tax certain classes, namely peddlers, that 
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power is to be strictly construed and the municipal corpora- 
tion may not under that power or by virtue of any general 
police power extend the term peddler to cover others who 
are not peddlers. (21 R. C. L. Page 192.) 


A great many statutes and ordinances go beyond the 
regulation of peddling and provide that there may be no 
solicitation for orders or sales by samples unless the 
peddler has secured a license. It is held that such statutes 
and ordinances are inapplicable to the soliciting for orders 
for goods which are to be shipped from one state into 
another, for such transactions are directly connected with 
interstate commerce. And an order taken in one state and 
filled by shipment from another state is so essentially and 
plainly interstate commerce that a local agent receiving a 
bulk shipment from outside the state in response to local 
orders and distributing the goods after breaking the bulk 
cannot be taxed as he is engaged in completing the inter- 
state transaction. (21 R. C. L. Page 195.) 


A state or municipality cannot tax a business engaged 
in interstate commerce by imposing a license on its agents 
or salesmen. (17 R. C. L. Page 491.) 


A distinction has been made where the goods or 
property at the time of the sale are within the state 
and under the control and care of the agent as opposed to 
the principle governing when the goods are outside the state 
at the time of the sale, that it is established that the prop- 
erty concerned is outside of the state at the time of the 
sale and is to be imported later. License taxes are as a 
general rule invalid as in such cases such license taxes 
are held to be a burden on interstate commerce transactions. 
(17.R. C. L. Page 495.) 


The supreme court of the United States has passed 
on this question many times and I do not feel it is necessary 
to set forth all of the cases. However, I would refer you 
to the case of Crenshaw v. Arkansas, 227 U. S. 390, which 
was decided by the supreme court of the United States. 
It was held in this case that where a tax on peddlers who 
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sell and forthwith deliver goods is within the police power 
of the state but a tax on one who travels and solicits 
orders for goods to be shipped from out of the state is a 
burden on interstate commerce and is unconstitutional. 
This case is generally cited for the reason that it contains 
a resume of other cases decided upon this same question by 
the United States Supreme Court. The cases of Caldwell 
v. North Carolina, 187 U. S., 622; Brennan v. City of 
Titusville, 14 U. S., 829; Dozier v. Alabama, 218 U.S. 125; 
Robbins v. Shelby Taxing District, 120 U. 8., 490 are all 
cases decided by the supreme court of the United States 
which support the legal proposition as above set out. 


Therefore by virtue of the above this department ad- 
vises you that by the weight of authorities, an agent of a 
foreign corporaion which has goods to sell may solicit orders 
for such goods and may subsequently deliver the goods thus 
ordered without being subjected to a local tax for the 
reason that the agent in doing these things is merely work- 
ing for his employer in the carrying out of an interstate 
commerce transaction. The courts have held that the 
foreign company would have the right to offer its goods 
for sale by advertising or by catalogue and subsequently 
deliver the goods without being subject to a local tax, and 
that therefore the same company could, if it so chose, 
employ an agent to make its sales rather than to rely upon 
a catalogue or other advertising methods. 


But we wish to make it clear that if a person carries 
along with him a stock of goods (not samples) and solicits 
orders and immediately fills from his stock of goods these 
orders, he would then be classed as a peddler and subject to 
a local tax. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
June 17, 1922. Assistant Attorney General. 
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Pool Halls | 
Mrs. Chas. Jacobsen, Eagle, Nebr. 


Dear Mrs. Jacobsen: Your letter of the 29th instant 
addressed to Governor S. R. McKelvie has been referred 
to this Department for answer. You are advised that 
incorporated villages haye the power to license, regulate 
er prohibit billiard or pool halls within the limits of such 
village; and to restrain or prohibit gambling. If the pool 
hall is outside of the limits of the village the proprietor 
of the same must get a license from the County Board and 
such a licensed pool hall is required by state law to close 
at 10 p.m. A village such as Eagle has a right to regulate 
or prohibit pool or billiard halls as the trustees see fit. 


A state law forbids the owner or keeper of a billiard 
or pool hall to permit any minor under the age of eighteen 
years to be in the premises occupied by him for billiard 
or pool hall. This law is Section 8813 of the Statutes of 
1913 as amended by Senate File 77 passed by the last 
session of the Legislature. Another state law, Section S808 
of 1913 Reyised Statutes makes it unlawful for anyone 
to allow a billiard table to be used for betting and provides 
a fine of not less than $300.00 and not more than $500.00 
or imprisonment in the pentitentiary not to exceed two 
years for violation of this law. Section 8809 provides 
that whoever permits a room, building, etc. to be used 
for gambling shall be fined or imprisoned. Section 8811 
makes it unlawful to entice a minor to gamble. However, 
there is no state law forbidding gambling on the street 
except in certain specific cases some of which are mentioned 
above. However, the village board has power to regulate 
the same. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8S. REED, 
August 2, 1921. Assistant Attorney General. 
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Primary Elections 


To become a candidate for county superintendent at the primary elec- 
tion one must be a resident of the county. 


Miss Blanche Benson, Angora, Nebr. 


Dear Madam: Referring to your letter of May 12 you- 
are advised that the Nebraska Election Laws provide that 
a person to be an elector in a county must have been in 
the county forty days, therefore we think it would follow 
as a matter of course that a candidate for an office in a 
county should have been a resident in the county for a 
period of forty days preceding the primary election. 


However, the question of whether or not a person 
should be a resident in the county in which he is a candi- 
date for County Superintendent is definitely answered by 
Chapter 88 of the 1919 Session Laws. 


Chapter S88 provides that the judges of the supreme 
court of the State of Nebraska * * * county superin- 
tendents * * * shall hereafter be nominated regardless 
of political affiliation in the manner following: 


“At least thirty days prior to the date of holding the general pri- 
mary election in the State cf Nebraska,, all candidates for supreme 
judge, for district judge and county judges, state superintendent of 
public instruction, county superintendents and regents of the State Uni 
versity, shall file with the officer whose duty it is to issue the cer- 
tificate cf election to the aforesaid officers, a statement of such can- 
didate, in substantially the following form, to-wit: 


ST PGtition: arid = SEEI a Vit Of sae waa pasa Sacks — 


“State of Nebraska, ‘County Of_ 222i cseee eee , 8s 

SS ap tS Pea ee Bre TIT. being first duly sworn, say that I 
POMUG “Niessen Lr eteeeeE CIty Of |= ae es 
it the coon ty of <<... eee , in the State of Nebraska; that 
I am legally qualified to hold said office; that I am a candidate for the 
nomination for the office Of _.22-2-...2.eeeckt cece eee , to be voted upon 
at the primary electicn to be held on the ~....... Ay Of sec ee ee, = 
if , and I hereby request that my name be. printed upcn the offi- 


cial primary ballot for the nomination at such primary election, for 
the *ORRGe OL, 2s ei ee 
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1 er ae CGY -O0 a2 5c onainet abstained cdots ME |. Sa eats 

‘“* * * All persons who are candidates for such positions shall 
also file with said petitions and affidavits a receipt for the sum of ten 
collars signed by the County Treasurer of the county in which such 
erson resides, said amount to be used to help defray the expenses of 
said primary.” 

We are of the opinion that it is plain that the form 
of affidavit set out in the above statute indicates that the 
name of the county to be filled in such an affidavit governs 
the county in which the person filing such affidavit is a 
candidate for such political office. You will note by a 
study of the affidavit and petition that nowhere except in 
the part of the affidavit stating the residence of the person 
is any reference made to the county in which they seek 
to become an officer. 


You will note that the law further provides that 
such candidates must haye a receipt from the ,county 
treasurer in the county where they reside to help defray 
the expense of said primary. One can see that should you 
pay the sum of $10.00 to the county in which you reside 
for the privilege of filing in another county, that the money 
so paid would not in any way help to defray the expense 
of the primary election in which you seek to become a 
nominee. 

The acquisition of a new place of residence is largely 
one of intention accompanied by acts which prove such 
intention. Therefore while you may have been a resident 
of one county you may move to another, and if such a 
move is accompanied by an intention to make the second 
county your permanent residence you are from that time 
a resident of such county. 

Hoping this answers your question, I am, 

Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8. REED, 
May 18, 1922. Assistant Attorney General. 
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Primary Elections 


In the case of a personal filing a person must not only pay and re- 
ceive a receipt for filing fees, but this receipt must be presented to 
the county clerk together with the application provided for by 
Section 2114, 1922 Compiled Statutes, thirty days prior to the 
primary election, to enable his name to appear on the primary 
election ballot. 


Mr. John H. Hardin, Route 1, Alma, Nebr. 


Dear Sir: Referring to your letter of July 5, let me 
say that I am unable to find any trace whatsoever of any 
letters of inquiry received from D. L. Hunt concerning 
the matter discussed in your letter. 


Your letter is not altogether clear in what you actually 
cid in an attempt to become a candidate for the office of 
county treasurer. For the purpose of answering your in- 
quiry I assume that you merely paid the required fee to 
the county treasurer and obtained a receipt during the 
time allowed by statute for filing for office. I also assume 
that you intended your filing to be a personal filing and 
not one made by twenty-five qualified electors on your be- 
half. Upon these assumed facts, it is the opinion of this 
department that your filing was not completed within the 
time required by law. 


Section 2157 of the 1913 Revised Statutes provides the 
manner of making a personal filing. You evidently did not 
comply with this section. Furthermore, Section 2156 of the 
1913 Revised Statutes prohibits the county clerk from re- 
ceiving your filing papers until your receipt should be 
presented to that officer. Therefore, although you might 
make the proper application for filing yet your application 
could not be filed so as to permit you to appear upon the 
ballot until after the required receipt was presented to the 
county clerk. 


Section 2157 of the 1913 Revised Statutes plainly 
provides that a personal filing must have been completed at 
least thirty days prior to the primary election and directs 
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that otherwise the name of the candidate shall not appear 
upon the official primary ballot. The Statutes provide cer- 
tain means for persons to become candidates for political 
offices and these provisions must be followed to entitle 
a person to have his name placed upon the ballot in the pri- 
mary election. 


In view of the Statutes above referred to, it is the 
opinion of this department that the county clerk was cor- 
rect in his ruling that your name could not appear upon the 
ballot at the primary election. This opinion is merely our 
idea of the construction that would be placed upon this 
Statute if this controversy should be brought before a court. 
It is very unfortunate that you did not comply with the 
Statutes and since you have asked for our opinion, we are 
compelled to advise you on the assumed state of facts, that 
we believe you are not entitled to have your name appear 
upon the ballot. You understand that an opinion of this 
department is as the word implies, merely an opinion, and 
is not in the least binding upon a court. 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
July 6, 1922. Assistant Attorney General. 


Primary Elections 


A candidate may have his name on separate ballots at the primary 
but is entitled to the nomination only as provided by law. 


H. Leslie Smith, Lawyer, Scottsbluff, Nebr. 


Dear Sir: Answering your letter of June 17th wherein 
you state that two persons have filed as candidates on the 
Democratic ticket and that later a petition was filed for 
them as candidates on the new Progressive party ticket, and 
on account of the failure of the petition of the Progressive 
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party members to state that these candidates were candi- 
dates of two parties, the county clerk has stated that their 
names may not be placed on the Progressive ticket, and you 
inquire as to whether or not the county clerk has miscon- 
strued the law will state: 


Section 2158, Revised Statutes 1913, as amended by 
Chapter 85, Page 111, Laws of Nebraska 1917, provides 
that the name of any candidate may appear on one or more 
of the party tickets if the proper filings have been made. 
The law then states under what circumstances he may be 
entitled to the nomination of the minority party. This 
clearly indicates that a candidate may appear as a candi: 
date of more than one party on the primary ballot. It does 
not seem to be opposed to the provisions of the law which 
prohibits persons names appearing more than once on the 
ballot for the reason that the name appears in the primary 
on separate ballots. 


We believe that part of Section 2170, Revised Statutes 
1913 which says that when the name of a candidate appears 
on a petition presented by a political party or members 
thereof, etc., and it is expressly stated in said petition that 
the candidate is a candidate of two or more parties, then 
that it should be the duty of the officer to put his name on 
the ballot, etc., should be construed as a special provision 
pertaining to circumstances where two parties have nomi- 
nated a fusion or agreed candidate. This seems particularly 
true when it is considered that in the same connection it is 
provided that the candidates of the party may be nominated 
in a certain way. There seems to be nothing in the law 
prohibiting the persons’ names from appearing upon the 
separate ballot in the manner indicated. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 21, 1922. Assistant Attorney General. 
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Primary Elections 


A candidate for a county office, at the primary election, in order to ob- 
tain a recount under Section 2197, Revised Statutes, 1918, must file 
the proper affidavit with the canvassing board within three days 
after the canvassing board first convenes. 


W. 2B. Hill, County Attorney, Stapleton, Nebr. 


Dear Sir: Referring to your telegram of July 26, 
we wired you as follows: “Affidavit must be filed within 
three days after completion canvass by board convening 
first Friday after election.” 


The Thirty-sixth Extraordinary Session of the Ne- 
braska Legislature passed three acts (Chapters 1, 2 and 3) 
pertaining to people in the military service voting by mail. 
Chapter 1 limits the rights to vote to people in the military . 
service who are situated within continental United States 
and provides that all ballots cast under the provisions of 
this act must be returned to the- commission (office of the 
Secretary of State) before midnight of the day on which 
the primary is held. This act further provides that the state 
election commission shall forward to the proper persons 
in the counties an abstract of the votes pertaining to these 
counties. Chapter 2 provides that the county canvassing 
board should take a recess until after the county clerk 
should receive the certified copy of the abstract of votes 
‘ast by absent electors who are in the military or naval 
service of the United States. Chapter 3, amending Sec- 
tion 2194 of the 1918 Revised Statutes, provides that the 
county canvassing board should after completing the can- 
vass of the votes cast at the general primary within said 
county, adjourn until the second Friday succeeding the 
primary, at which time they should reconvene and canvass 
and make return of the votes cast by absent voters in the 
military and naval service. 


Chapter 94 of the 1921 Session Laws is an act com- 
plete in itself pertaining to absent voting. This act specific- 
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ally repeals Chapter 1 of the laws and resolutions of the 
Thirty-sixth Extraordinary Session. Although this later 
act did not specifically repeal Chapters 2 and 3 of the laws 
and resolutions of the Thirty-sixth Extraordinary Session, 
yet it seems plain that Chapters 2 and 3 were based upon 
Chapter 1 and that the reason for the adjournment of the 
county canvassing board until the second Friday following 
the election, was to allow the State Election Commissioner 
to forward the abstract of votes cast by mail to the proper 
county officials to be counted there. 


Chapter 94 of the 1921 Session Laws makes provision 
for the votes cast by absent voters in the military or naval 
service of the United States or State of Nebraska, and 
further proyides (Section 10) that the county canvassing 
board after meeting, but before proceeding to the canvass, 
should sit as an absent voter’s election board. This would 
indicate that the votes cast by mail should be counted 
before the board proceeds to the canvass. Therefore, it 
seems that it should follow that when the county canvass- 
ing board meets on the first Friday following election and 
proceeds to count the votes cast by mail, and then proceeds 
to canvass all of the votes cast, that the time has passed 
for counting additional votes cast by mail. 


It is therefore the opinion of this department that: 
Chapter 94 of the 1921 Session Law repeals by implication 
Chapters 2 and 3 of the laws and resolutions of the Thirty- 
sixth Extraordinary Session as pertains to the time in which 
votes cast ‘by mail shall be counted and canvassed. There- 
fore, it is our opinion that when ‘the county canvassing 
board meets on the first Friday following election and pro- 
ceeds to count, the votes cast by mail and canvasses 
the total votes cast for the county and completes their 
canvass as required by law, that their duties as a canvassing 
board have been completed eyen though this is before the 
second Friday following the election. 


We think it follows that for a candidate to obtain 
a recount under Section 2197 of the 1913 Revised Statutes, 
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he must have filed the proper affidavit with the canvassing 
board within three days after the completion of the county 
canvass, which began when the county canvassing board 
first convened, that is, on the first Friday following the 
election. 


It is true that there is a great deal of construction 
in this opinion, and that the answer to your inquiry 
is not something capable of definite and certain proof, but 
in giving you this opinion we simply give you our opinion 
of what a court would hold should this question be pre- 
sented to it. 


Trusting this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
July 27, 1922. Assistant Attorney General. 


Primary Elections 


Voters can select party candidate by writing name in on primary elec- 
tion ballot. 


J. iL. McPhecly, Esq., Attorney at Law, Minden, Nebr. 


Dear Sir: Assuming that you have duly filed as Re- 
publican candidate for county attorney, that’ there are 
no filings upon any ticket and that at the primary election 
the name of some Democrat is written in on the blank space 
on the Democratic ticket, in our opinion.the name of the 
person so written in at the primary, should go upon the 
election ballot. 


Section 2176, Revised Statutes of 1913 provides that 
the primary ballot shall be printed substantially as is re- 
quired by law for the election ballots. Section 9995, Re- 
vised Statutes of 1913 provides for a blank space upon 
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ballots into which electors may write the name of any 
person for whom they wish to vote. It appears to have 
been the intention of the legislature not to limit the 
elector to the names printed on the ballots but to permit 
him to vote for anyone he chooses for the place. Such 
appears to be the ruling of the supreme court in the case 
of State vy. Hogeboom, 103 Neb. 608. Of course the person 
nominated by having his name written in must file accept- 
ance of the nomination under Chapter 90 of the Laws of 
1919, but if he does so, in our opinion, his name should- 
go on the election ballot provided he receives a majority 
of the votes in the primary. 

We hesitate to disagree with you upon any legal mat- 
ter, but in our opinion the case of State v. Hogeboom, 


103 Neb. 608, shows pretty clearly the attitude of the su- 
preme court in case such question comes before it. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
July 31, 1922. Assistant Attorney General. 


Primary Elections 


One losing nomination on regular party may accept Progressive nom- 
ination if he did not seek it. 


Mr. Doyle L. Bucklee, Ord, Nebr. 


Dear Sir: It appears from your letter of July 28th 
that a candidate on the Republican ticket for County 
Supervisor received fifty-one votes on said ticket, that he 
lost the nomination in the drawing of lots, that he also 
received six votes on the Progressive ticket which, I assume, 
were sufficient in number to entitle him to the Progressive 
nomination. 


There is no law which would prevent his accepting 
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the nomination on the Progressive ticket, unless he sought 
nomination on the Progressive ticket by personal filing, 
the acceptance of a petition or by personal solicitation 
of votes. If he did seek the Progressive nomination by any 
of these means, he falls within the prohibition contained in 
Chapter 35 of the Laws of 1917, which statute provides 
that if a candidate seeks nomination on two or more tickets 
he cannot accept the nomination of the minority party if 
he loses the nomination in the majority party, unless he 
received more votes on the minority ticket than he did on 
the majority ticket. 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
July 31, 1922. Assistant Attorney General. 


Primary Electicns—Municipal Corporations 


Election of municipal officers by primary does not apply in cities hav- 
ing less than 25,000 inhabitants. 


Mr. J. A. Brown, c/o Burr, Brown & Dibble, Burlington 
Block, Lincoln, Nebr. 


Dear Sir: Your letter to the Attorney General under 
date of February 13, 1922, pertaining to the subject of pri- 
mary elections in cities of the second class having a popula- 
tion of less than five thousand, is at hand. 


We have carefully read your letter and answering 
the inquiries contained in it, desire to say that in our 
opinion, Section 2138, Revised Statutes for Nebraska for 
1913, as amended on page 101, Laws of Nebraska 1915, 
and as amended on page 223, Laws of Nebraska 1919, pro- 
vides: 

“This article shall not apply to special elections to fill vacancies 


nor to municipal elections in cities having less than twenty-five thou- 
sand population.” 
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A part of Chapter 90, Laws of 1919, held up by initia- 
tive and referendum petition, but it does not apply to this 
particular clause as I recall the circumstances. 


In any event, the same provision has been carried 
through in different amendments so that it seems that the 
article providing for primary elections does not apply to 
a municipality of the size of University Place. 


It would, therefore, follow that the nomination of 
candidates at the municipal election in that city would 
be governed by the provisions of Section 2166, Revised 
Statutes of Nebraska 1913, which provides that all nomina- 
tions for candidates of any political party for office to be 
filled by a special election or any other office to be filled 
by electors excepted from the provisions of this article 
shall be nominated by convention or a committee of their 
political party. This section proyides further down the 
section that certificates for nomination of municipal officers 
shall be filed with the clerk of such municipal corporation 
wherein the officers are to be elected. 


Trusting that the foregoing may be a. satisfactory 
answer to your inquiry, we are 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
February 15, 1922. Assistant Attorney General. 


Railroads—Passes 


Mr. John EB. Curtiss, Secretary, Nebraska State Railway 
Commission. 


Dear Sir: In answer to your question as to what 
authority railroads have to issue passes to dependent 
relatives or their officers, agents or employees, I have this 
to say: 
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Part of the statute reads as follows (Section 6081) : 


“Tt shall be unlawful for any railroad company or corporation, 
owning or operating any line or lines of railroad in the state of Ne- 
braska, or any officer or agent of any such company or corporation, 
to directly or indirectly issue or give to any person or persons any free 
ticket, free pass or free transportation in any form for the transpor- 
tation of any passenger or passengers on or over any line or lines of 
railroad, or any part thereof, so owned or operated by it in the state 
of Nebraska, except to persons within the classes hereinafter designated 
and limited; and it shall also be unlawful for any person or persons not 
included within the classes hereinafter designated and limited to accept 
and use any such free ticket, free pass, or free transportation in any 
form for travel on and over any line or lines of railroad or any part 
thereof in the state of Nebraska. Provided, however, nothing contained 
in this section shall be construed to prohibit or make unlawful the issu- 
ing or giving of any such free ticket, free pass or free transportation 
to any person or persons within the classes hereinafter designated and 
limited, or the acceptance and use of the same by persons within such 
classes, viz: officers, agents, bona fide employes, the major portion 
of whose time is devoted to the service of such railroad company, and 
the dependent members of their immediate families; * * * * *” 

“Dependent members of family” means those who derive their sup- 
port from such family. 

Baueau v. Gile, Administrator, 50 Wis., 614; 

Duval v. Hunt, (Fla.) 15 So. 876. 


The term “immediate family” indicates a group of per- 
sons constituting one household. It does not include rel- 
atives who are not living in the family. 

Davin v. Davin, 99 N. Y. S. 1012. 


In Dalton v. Knights of Columbus (Conn.), 67 Atlantic 
510, the court, in interpreting the provisions of an insurance 
policy, used this language: 


“We think that the charter, in limiting the persons eligible to desig- 
nate as a beneficiary, uses the words ‘immediate family’ with the mean- 
ing of a group of persons, of which the insurance member is one, con- 
nected as one family, and from which is excluded any member who has 
become separated from the group as constituting one household, and 
that ‘immediate family’ certainly includes all persons bound together by 
the ties of relationship, as parents and children living together as mem- 
bers of the household under one head.” 


The provision referring to dependent members of im- 
mediate families, or officers, etc., is contained in a proviso 
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which indicates that it should be strictly construed. The 
general tenor of the section indicates that it was not the 
intention of the legislature to permit a liberal construction. 
Where persons are described in the reports of railroads 
as dependent relatives specific inquiry should be made as 
to the facts in each instance and unless they clearly fall 
within the definitions above indicated the respective com- 
panies should be notified to cancel such passes. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney Generat. 


By HUGH LA MASTER, 
December 19, 1921. Assistant Attorney General. 


Railroads—Passes 


Mr. Hale Holden, President, C., B. & Q. R. R. Co., Chicago, 
Illinois. 


Dear Sir: Your favor of the 19th inst., enclosing a 
copy of your favor of August 17, 1921, duly received. Your 
former letter seems either not to have been received, or to 
have been misplaced after its receipt; at least, it does not 
appear in our files. ° 


We appreciate your desire to cooperate with this Com- 
mission in the enforcement of the anti-pass law. In the 
proviso in Section 6081, Revised Statutes of Nebraska for 
1913, “the interchange of passes” is not prohibited. Under 
the proviso in Section 1 of the Interstate Commerce Act, 
quoted by you, “the interchange of passes” is permitted. 
It is obvious that the language of the statute in each case 
implies mutuality and that there can be no giving of a pass 
by one carrier when the other carrier cannot give a pass in 
exchange. The term clearly carries the idea of correlation. 
As the Stock Yards company does not carry passengers 
it has nothing to exchange or interchange. 
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This meaning of the word was undoubtedly in mind 
when the case, United States v. Erie R. R., 236 U. S., 259, 
cited by you, was decided. This language is found in the 
opinion : 

“Counsel seems to think that the railroads have an eager desire 
to distribute passes and burden their transportation service with a crowd 
of free passengers. Congress certainly had no such view and gave 
power to exchange passes, considering that the best safeguard against its 
abuse was the interest of the carriers.” 


The exception allowing an interchange of passes is 
contained in each instance in a proviso, which precludes 
liberal construction. 

I should be glad to hear from you further in regard 
to this. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 


January 23, 1922. Assistant Attorney General. 
Railroads—Passes 
Mr. Byron Clark, Solicitor, C., B. & Q. R. R. Co., Omaha, 
Nebr. 
e 


Dear Sir: Your favor of the 17th inst. at hand. 


I have not previously considered Conference Ruling 
No. 466. In the Tap Line cases five roads were interested. 
Two of them have the same stockholders and officers and 
were apparently operated as one. Each of the roads had 
substantial mileage. Two of them operated regular trains, 
carrying passengers for hire. The others did not. Whether 
the Interstate Commission intended to include all of the 
roads under Conference Ruling No. 466 or not is not clear, 
although the language may include all of them. 


The construction of the act suggested by me does not 
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require exchange of passes by classes of employes, nor does 
it require equal numbers to be exchanged, nor compulsory 
exchange. It seems that the construction contended for by 
the company would make the word “interchange” synonym- 
ous with “give”. The company’s position would be sound 
if the language of the statute were 


“Provided, further, the provisions of this section shall not be con- 
strued to prohibit and make unlawful the giving of passes to the offi- 
cers, agents and employes, and dependent members of their immediate 
families, of other railroad companies.” 


The question simmers down to this: Can there be an 
interchange when one of the parties does not possess the 
article? Can you and I trade horses if you have no horse? 
The Tap Line decision, as quoted by you, seems to answer 
the question. If the Stock Yards company actually carried 
passengers, no matter how few, it could interchange passes 
for passengers, but since it does not carry passengers at 
all it seems impossible that it falls within the proviso of 
the statute. 

Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
January 18, 1922. Assistant Attorney General. 


Railroads—Liability for Losses 
Grainger Brothers Co., Lincoln, Nebr. 


Gentlemen: Your favor of the 27th inst., addressed 
to the Nebraska State Railway Commission, has been handed 
to me for answer. 


Under the Cummins amendment as amended it is pro- 
vided: 
“That it shall be unlawful for any such common carrier to provide 


by rule, contract, regulation, or otherwise a shorter period for giving 
notice of claims than ninety days, for the filing of claims than four 
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months, and for the institution of suits than two years, such period for 
institution of suits to be computed from the day when notice in writing 
is given by the carrier to the claimant that the carrier has disallowed 
the claim or any part or parts thereof specified in the notice: Provided, 
however, that if the loss, damage, or injury complained of was due to 
delay or damage while being loaded or unloaded, or damaged in transit 
by carelessness or negligence, then no notice of claim nor filing of claim 
shall.be required as a condition precedent to recovery.” 


The meaning of the section is very obscure, but it 
seems to be the rule that if damage in transit is due to the 
‘arelessness or negligence of the carrier notice does not have 
to be given nor does claim have to be filed. 


See Hailey v. Oregon Short Line, 253 Fed. 569. 


It is not clear, as you see, whether the same rule 
applies in non-delivery or not. My advice in all these cases 
is to file claim at once. I do this because the expresy 
companies have taken advantage of all delays and have 
rejected great numbers of just claims. They treat claims 
without regard to ethical principles. We have received a 
number of letters where they stood squarely on the period 
of limitation, giving no regard whateyer to the justice of 
the claim. In all cases it is best to bring suit unless they 
settle the claim forthwith. 


The Cummins amendment applies only to interstate 
shipments. There has been no recent change as to the 
limitation on intrastate shipments. 

Yours very truly, 
CLARANCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
January 29, 1921. Assistant Attorney General. 
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Railroads—Tariffs 


Mr. John E. Curtiss, Secretary, Nebraska State Railway 
Commission, Lincoln, Nebr. 


Dear Sir: Your favor of the 21st., asking for an 
opinion as to whether or not the Chicago, Burlington & 
Quincy Railroad company may be required to supply the 
Omaha Audit Company with its tariffs, at hand. 


The Omaha Audit Company is a concern engaged in 
auditing freight bills for shippers and securing adjustments 
where overcharges have been made. Examination of the 
statutes does not reveal any provision with respect to sup- 
plying tariffs. Section 6133, Revised Statutes of Nebraska 
for 1913, provides for the printing of schedules of rates and 
for the inspection thereof by the public. Its terms seem to 
preclude the idea of compulsion of free distribution of 
tariffs. Paragraph 1 of Section 6 of the Interstate Commerce 
Act, as amended, contains provisions similar to those of our 
statute. : 


My answer to your question is that under the statutes 
the company cannot be compelled to furnish free schedules 
of rates. I think, however, that the Railway Commission 
has power to order the company, upon proper showing, to 
furnish such schedules on payment of a suitable charge. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
February 23, 1922. Assistant Attorney General. 
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Roads—Railroads 


The state highway fund cannot be expended for the construction of state 
highways upon land which the state does not cwn. 


Mr. Geo. E. Johnson, Secretary, Department of Public 
Works, Lincoln, Nebr. 


My dear Mr. Johnson: Pursuant to your request for 
our opinion relative to the expenditure of money from 
the State Highway Fund for the construction of state high- 
ways upon land, the title of which is not in the state, allow 
me to say that it is my opinion that such construction can- 
not be lawfully made. 


Prior to the enactment of the Norris Act of May 25, 
1920, which gave the railroads holding federal grants the 
right to alienate a portion of their right-of-way to munici- 
palities, counties and states for highway purposes, the 
Federal Department of Agriculture had approved certain 
pieces of state highway construction upon land which was 
leased from these corporations. Even these projects in my 
judgment should have been very cautiously approached by 
the Federal Department, because of the great danger of 
resulting litigation of the corporate lessor. 


I am now advised by the Federal Department of Agri- 
culture that they will not approve the expenditure of 
federal funds on highways located on any grant which the 
state or some of its subdivisions does not own. 


Since the State Highway Fund was created as a com- 
plement of the Federal Act, and the State’s expenditure 
must be approved by the Federal Department before the 
federal aid is given, I would suggest that any future state 
highway projects are possible only upon right-of-ways on 
which the State has absolute title. 


Very truly yours, 


CLARENCE A. DAVIS, 
January 25, 1921. Attorney General.. 
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Roads—School Lands 


Under the present state constitution, state school land cannot be sold to 
counties for road purposes, but the Board of Educational Lands and 
Funds may grant easements over such land for lawfully designated 
highways. 


Mr. W. C. Cull, Deputy County Attorney, Center, Nebr. 


Dear Sir: You ask whether under the present Con- 
stitution a road can be opened across school land. The 
present Section 8 of Article 7 of the State Constitution 
reads: 

“No lands now owned or hereafter acquired by the state for edu- 


cational purposes shall be sold except at public auction under such con- 
ditions as the legislature shall provide.” 


This section does not I think affect a road on a section 
line since Section 2899 of the 1913 Revised Statutes reads in 
part, 


“The section lines are hereby declared to be public roads in each 
county in the state,” etc. 


However, the question of acquiring a title to school 
land for the purpose of the construction of a road when the 
same will not be on a section line is a different question. 
Section 5855 of the 1913 Revised Statutes was the section 
under which school land was acquired for road purposes 
under the old constitution. This section reads in part, 


“After the County Board of any county has established a public 
road, on, over or across any educational land, the county may purchase 
the land so taken for a public road.” 


Section 5855 is, in my opinion, contrary to the present 
Constitution and therefore void for the reason that this 
section provides a method for the sale of school lands con- 
trary to the present constitution. 


The Commissioner of Educational Lands and Funds 
does not under our present laws have the power to sell 
school land except in the case of isolated tracts containing 
less than forty acres, or from one to ten acres of school 
land for a school house site. Therefore it is the opinion of 
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this Department that under the present constitution and 
our present laws a county board cannot acquire title to 
school land for the purpose of building a road across the 
same. 


However, an easement may be obtained under Section 
4 of House Roll 474 which was passed by the recent session 
of the Nebraska Legislature. This section reads, 


“The Board of Educational Lands and Funds upon application of 
the Department of Public Works of the State of Nebraska may grant 
easements over school lands for lawfully designated highways on 
whatever terms it sees fit.” 


The obtaining of an easement may satisfy your con- 
ditions there. 


Perhaps if this situation is brought to the attention 
of the next Legislature, a method will be devised whereby 
title to the school land may be obtained. 

Hoping this answers your inquiry, I am, 

Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
August 17, 1921. Assistant Attorney General. 


Roads 


A temporary right of way through private property may be secured by 
agreement; otherwise condemnation proceedings must be had. 


Mr. 0. R. Davison, Route No. 6, Palmer, Nebr. 


Dear Sir: Your letter relative to the right of the 
township board to take a temporary right of way through 
a field on account of the defective condition of the roadway, 
has been received. 


A part of Chapter 190, as found at page 811, Laws 1919, 
provides that wherever practicable the county board is auth- 
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orized to arrange detours around the portion of the state 
highway closed for repairs. This section provides that 
the right of way through private land, or temporary right 
of way, may be secured if satisfactory arrangements can be 
made with the owner of the land, but that if the highway 
department cannot thus secure the right of way by agree- 
ment that then proceedings may be had for the securing 
of a right of way on private land, as provided by Section 3 
of the act which pertains to relocation, alteration and widen- 
ing of the highway. 


Section 3 referred to provides that the portion of the 
highway may be relocated, altered or widened when in the 
opinion of the Department of Public Works it is necessary 
for the public convenience and safety, and for such purposes 
power is conferred upon the county board of the county to 
take hold and appropriate the necessary land as is provided 
for the appropriation of real estate, as prescribed by Sec- 
tions 1092 to 1096, Revised Statutes, 1913. 


We find no power conferred upon the township board 
to take any such action. 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
June 8, 1922. Assistant Attorney General. 


Roads—Motor Vehicles—Counties 


Machinery for dragging and maintaining highways may be purchased 
from that part of the motor vehicle registration fees set aside for 
the road dragging fund. 


Mr. O. E. Bozarth, County Attorney, Elwood, Nebr. 
My dear Mr. Bozarth: Replying to your letter of 


April 7, permit me to say that this office has gone rather 
carefully into the question of what may be purchased out of 
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the automobile fund, which is set aside for the maintenance 
of highways. 


The law pertaining thereto is found in Title VII, 
Article IV, Section 16, page 824 of Chapter 190 of the Laws 
of 1919, in which the following language is set forth: 

“Twenty-five per cent of all fees so paid to the road dragging fund 
of the county and it shall be used by the County Board of said county 


for road dragging, and equipment for road dragging, for strawing, clay- 
ing or littering the roads and for no other purposes.” 


It therefore seems to me that the answer to your 
question is simply a careful scrutiny of the facts regarding 
the machinery your commissioners propose to purchase from 
this fund. If it is machinery which is for the dragging and 
maintenance of highways, it may properly be purchased 
from this fund. If it is not such machinery but it is ma- 
chinery which is primarily for the construction or building 
of highways, then it is not within the phraseology of the 
statute. 


I think we are justified in assuming that dragging of 
roads under modern conditions means the maintenance of 
these highways. In a great many of the counties where 
the highway system is fully developed, the counties are 
using caterpillar tractors and a certain blade machine in- 
stead of a drag, and this outfit accomplishes the same pur- 
pose as the dragging machinery. In fact I believe the 
Highway Department are recommending that these machines 
which we used to call road graders but which are now de- 
veloped to the place where they have four or five blades 
which can be set at different angles to give exactly the 
proper curve and balance to the roadway, be used by the 
counties instead of what we used to call the drag. This 
is only a natural development, and the purchase of cater- 
pillar engines and these machines we have held to be a 
proper purchase from the automobile road dragging fund. 


I have taken the matter up with the Highway Depart- 
ment, and this is the view of the matter they have as well 
as our own, that these machines and the tractors to draw 
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them are the standard “drag”, and ought to be used on state 
highways. Therefore by determining what the machinery 
is calculated to do and what it is to be used for you may 
determine whether it is chargeable out of the road dragging 
fund or not. I believe that it has been bought by several 
counties out of the highway fund, although we have never 
before formally rendered any opinion about it. 


I trust that this is a satisfactory answer to your 
questions, and will eliminate the difficulty between 
your County Treasurer and your County Board. 


Very truly yours, 


CLARENCE A. DAVIS, 
April 26, 1921. Attorney General. 


Roads—Advertising—Signs 


Hon. Perry Reed, Chairman, Senate Committee on Investi- 
gation, State House, Lincoln, Nebr. 


My dear Senator Reed: Pursuant to your request of 
March 22, I have taken up with the Highway Department 
the question of the legality of a certain contract entered 
into between the Department of Public Works and the Na- 
tional Highway Signal Service Company. While you do 
not state I assume that the question at issue in your letter 
is whether or not it is mandatory upon the department to 
collect a fee for each one of these signs. 


The only law governing this subject is found in See- 
tion 17, Article II, Title 7, Chapter 190, being found at 
page 814 of the 1919 Session Laws. Among other things 
that section says: 


“The department of public works is authorized to remove all adver- 
tising signs for which permits have not been duly obtained and is author- 
ized to charge a fee for such permits, such fee to be not less than 
twenty-five cents. * * * *” 


While I was not consulted about the validity of the 
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contract in question at the time it was entered into, I can 
well understand that the secretary has interpreted the 
word “authorized” to mean “may” instead of “shall”, espe- 
cially in view of the first part of the sentence which says: 


“authorized to remove all advertising signs” 


Certainly no one suspected at the time this statute was 
passed that we were placing upon the Highway Department 
the responsibility of removing all signs from our highways. 
As a member of the previous session, you will recall your- 
self that the purpose was merely to give the department 
authority to remove these signs. Why should the word 
mean any different in the last half of the sentence where 
the department “is authorized to charge a fee for such 
permits?” 


I realize that it is the consensus of opinion that a fee 
should be paid for the advertising privileges. I am not at 
all sure, however, that the statute requires it. Whatever 
the requirement may be the secretary of the department 
advises me, owing to the fact that it seemed to be the 
consensus of opinion that as a matter of policy he ought 
to charge a fee for these signs, that he has therefore altered 
his contract with the National Advertising Company 
to conform to this opinion, and that such fees have been 
paid. 

Very truly yours, 


CLARENCE A. DAVIS, 
March 25, 1921. Attorney General. 


Reads—County Commissioners 


County commissioners are entitled to extra compensation provided by 
law for directing road work. 


Mr. H. A. Brubaker, County Attorney, Nelson, Nebr. 
Dear Sir: Answering your inquiry of September 15th 


pertaining to compensation to be paid county commis- 
sioners: 
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Your inquiry is in two parts; first, whether or not 
in addition to the fixed salary the commissioners are entitled 
to extra compensation under that provision of Section 2389, 
Compiled Statutes, 1922, which reads as follows: 

“Provided, further, that for each day actually employed in direct- 
ing road work in his district, each member of the county board shall 
be paid the sum of five dollars per day to be paid out of the road fund 
of his district.” 

The other part of your inquiry pertains to the legal 
payment of such per diem in the event that the road grading 
should have taken place after the first day of November and 
before the first day of April following. The time just 
stated is that fixed by Section 2631, Compiled Statutes, 1922, 
within which the grading of the public roads shall be done, 
containing an exception where it is necessary to grade in 
order to complete a bridge. 

Referring to the first part of your inquiry, you will 
note that the allowance of $1300 as salary is for counties 
having less than two thousand square miles of territory and 
having more than thirteen thousand and less than twenty- 
five thousand inhabitants. We understand, therefore, that 
the fixed salary for Nuckolls county would be $1300. You 
will note the section which provides the fixed salary, in 
referring to the maximum amount of compensation, states 
that it shall be the maximum amount of compensation, in- 
cluding mileage and per diem, to be paid or drawn by any 
member of the board “except as hereinafter provided.” This 
language would seem to indicate that the following pro- 
visions might indicate other or additional compensation. 
One of the following provisions which comes within the 
meaning of the words “hereinafter provided”, is undoubtedly 
that part of the section which refers to counties havin” 
an area of not less than two thousand square miles of ter- 
vitory, etc. This section is followed by the additional pro- 
vision pertaining to compensation for directing road work. 
Tt is also to be noted that the compensation for directing 
road work is to be paid out of the road fund, thus indi- 
cating that this is a specific provision for additional 
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compensation to be paid out of the specific fund designated. 
It is also to be noted that this compensation is not limited 
to directing work pertaining to grading, but pertains to 
directing “road work”. 


It is therefore our opinion that the commissioners 
would be entitled to extra compensation for directing road 
work. 


Referring to the second part of your inquiry, we call 
your attention to the latter part of Section 2649, Compiled 
Statutes, 1922, which provides that the county board, high- 
way commissioner or other proper authority may have full 
authority to exercise supervision and superintendence over 
all the road improvement under this act and shall take 
care that the same is done in a thorough and workmanlike 
manner under proper conditions of weather for securing 
the best results. By Section 2631, preceding, it would seem 
that the legislature has set the time within which grading 
can be done in order to secure best results. Section 2649, 
Compiled Statutes, 1922, is a later statute and if there is 
any need of construction of Section 2631, it would seem 
that the county board is given some discretion in determin- 
ing what are proper conditions for performing the road 
work. It therefore might be said that Section 2631 is 
directory merely and not mandatory. I am unable to find 
any construction of this section by the courts, and a court 
decision might be necessary to determine whether or not this 
is a mandatory section. 


Inasmuch as this section has one exception only would 
be an indication that the legislature intended to definitely 
determine the time within which the grading might be done. 
But in the light of the later section it would be our idea 
that Section 2631 is directory and that if the board has 
properly graded the roads in question that the commis- 
sioners would be entitled to compensation for this work 
so far as their duties are connected with it, under the theory 
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that it is supervision and superintendence over road im- 
provements as provided by Section 2649. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
September 21, 1922. Assistant Attorney General. 


Schools—Tuiticn—Residence 


Only vesicents of a school district are entitled to free school privileges 
for their children or minor wards. 
Residence includes an intention to make the abode permanent and fixed. 


Marcus Hoops, M.D., Springview, Nebr. 


Dear Sir: Referring to vour letter of November 234, 
let me say first that it is rather hard to decide the question 
without knowing all of the facts involved. In the main 
the question of whether or not tuition should be paid 
depends upon whether or not the children are residents 
of the district. In the case of the little girl from South 
Dakota, assuming your state of facts to be true and assum- 
ing that the uncle is not the guardian of the child, we 
would say that we believe tuition should be required in 
her case. 


Referring to the other families who move into your 
school district during the year, we would say on the face 
of things it looks as though this were an attempt to evade 
the payment of tuition by a subterfuge. However, we 
decline to make this positive statement without being fully 
acquainted with the facts. The whole proposition turns 
on the matter of residence. The Supreme Court held in 
the case of State v. School District of Superior, 55 Neb. 317: 

“Whereon, who owns a farm which has been his domicile for many 


years, moves his family and a portion of his furniture to a neighboring 
city during the fall, temporarily, for the purpose of educating his chil- 
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dren, and not with the intention of gaining a new home, and returns to 
the farm at the end of each school year with his family and furniture, 
his legal residence remains at the farm.” 


In the case of Wood y. Roeder, 45 Neb. 311, the court 
held: 


“To effect a change of domicile, there must not only be a change 
of residence, but an intention to permanently abandon the former home. 
The mere residing at a different place, although evidence of the re- 
quired intention, does not per se constitute a change of domicile.” 


Before one can establish a residence in Springview 
there must be an intention of making this his permanent 
home. Residence has been defined as personal presence in a 
permanent and fixed abode. If, therefore, a family moves 
into a school district intending only to stay there during 
the school year without an intention to make this their 
permanent home, they are we belieye, for the purpose of 
collecting tuition, non-residents of the district. 


You will understand that in discussing this matter 
we are going outside of the duties and requirements of this 
department, and you will also understand that no one is 
bound by the opinion of this department, which is simply 
our belief of what a court would hold should the matter 
in question be presented to it for determination. 

Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
November 28, 1922. Assistant Attorney General. 


Schools—Tuition 


The situs of children for school purposes and the fixing of tuition charges 
is fixed by residence and location of land for taxation purposes. 


Mr. M. H. Garvin, Fairfield, Nebr. 


Dear Sir: Your letter pertaining to school privileges 
in Fairfield has been received. We note that your resi- 
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dence is located in the country school district and that 
your farm for taxation purposes is divided and a portion 
of the tax goes to the country district and part to the town 
district. It seems that your residence therefore is really 
in the country district and that technically you would have 
to pay tuition for sending your children to the city high 
school. 


We have taken this matter up with the state superin- 
tendent and he is of the same opinion as this department. 
The only recourse we can see for you would be to consult 
with your county superintendent and by the next school 
year make arrangements to have your land all taxed in 
the city district, move your house into the district, or take 
some other means by which you would be relieved of the 
tuition charge. 


We agree with you that it does seem rather unjust 
in your particular case that you should pay taxes in the 
city district and not have privileges there even though you 
pay many times the amount of taxes paid by some others 
who send their children to the city district. This is a matter 
governed by residence and location of land upon which 
you reside, for taxation purposes. So we cannot make 
any suggestions which would give you relief, other than 
the ones heretofore made. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
September 7, 1922. Assistant Attorney General. 


Schools—Tuition 


A school district which has issued a free high school certificate to a 
child must notify the school district in which such child is attend- 
ing school of all facts which would invalidate the certificate. The 
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district of attendance has the right to rely upon the certificate as 
being of full force and effect unless notified to the contrary. 


Mr. W. T. Bowrke, 603 City Hall, Omaha, Nebr. 


Dear Mr. Bourke: In compliance with your request, 
I return herewith correspondence between you, the State 
Superintendent and this department in connection with 
free high school tuition. 


Supplementing our opinion of October 7th in reference 
to the obligation imposed upon a school district which has 
granted a high school certificate to a pupil, to notify the 
school district of attendance in the event that the parents 
of such child move from the district to another district, 
or outside the state, will say that it is my opinion that 
this obligation to so notify the school district of attendance 
obtains in cases where the parents of such child move into 
another district in the state, as well as to some point out- 
side the state. 


If the school district of attendance is granting a pupil 
high school instruction by virtue of a free high school 
certificate, such district of attendance has the right to rely 
upon said high school certificate as being in force, and if 
any conditions arise in the school district of issuance which 
tend to relieve such district of issuance and further liability 
on such certificate, as between the school district of attend- 
ance and the school district of issuance; in the event that 
one of the two districts would be forced to suffer a loss, 
the equities would favor the school district of attendance, 
unless they were notified by the school district of issuance 
that the parents moved from such district and that the cer- 
tificate was no longer effective. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
November 14, 1921. Assistant Attorney General. 
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Schools—Tuition 


Public school district may not lawfully pay tuition to denominational or 
parochial school. 


Hon. John M. Matzen, State Superintendent, State House, 
Lincoln, Nebr. 


Dear Sir: The purpose of the free high school educa- 
tion law, Sections 6813 to 6818, Revised Statutes, 1913, the 
same being Article 8 of the School Law, is to insure a free 
high school course to every child in Nebraska. 


In case the district does not maintain a free high 
school, the child may attend another “public high school” 
and the district of his residence is liable for his tuition 
in the amount of $3.00 per week. 


Section 6814, Revised Statutes, 1913, as amended in 
1921, authorizes the payment of tuition only to public 
high schools. The Nebraska Central College to which 
District 8 of Merrick County desires to send its high school 
pupils is I understand a denominational institution and 
not a public high school. The board of District 8 has no 
power or authority to contract with a denominational 
or parochial school for high school education, 
even though a cheaper rate may be obtained from such 
private institution. Public money cannot be used directly 
or indirectly for the support of parochial or denominational 
institutions. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
June 22, 1921. Assistant Attorney General. 
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Schools 


When a person transfers his school privileges to another district and 
has children of school age attending, the district into which the 
transfer is made is bound to furnish free high school tuition for his 
other children who have complied with the requirements of the 
state law. 


Anna Donahoe, County Superintendent, O’Neill, Nebr. 


Dear Madam: Your letter of July 15th addressed to 
the State Superintendent and his reply, together with your 
letter of July 27th, has been referred to this department for 
our opinion. 


We understand from the correspondence that Mr. 
Braddock transferred his school privileges from District 
55 to District 128 under the provisions of Section 6942 of 
the 1913 Revised Statutes and that Mr. Braddock now has 
children of school age attending school in District 128 and 
has two children of high school age who are asking for 
free high school tuition from District 128. The question 
is: Is District 128, being-the district into which Mr. Brad- 
dock transferred for school privileges, liable for the high 
school tuition of his children, Mr. Braddock having also 
children attending grade school in District 128. We believe 
that under the circumstances District 128 is liable for such 
high school tuition. 


Section 6942 of the 1913 Revised Statutes was amended 
by Section 3 of Chapter 121 of the 1915 Session Laws. 
This act makes provision for parents or guardians of chil- 
dren of school age residing more than a certain distance 
from the school house in their own district transferring for 
school purposes to a near adjoining district. This act pro- 
vides the procedure to be complied with in making such 
a transfer and further provides that: 


“The county superintendent shall notify the county clerk of the 
transfer, and the county clerk shall be empowered, and it is hereby made 
his duty, to place the school taz:es, excopt for the payment of existing 
bonds or interest on the same, of the parents or guardians and of the 
real estate on which they reside, not exceeding a quarter section of land, 
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for the year next ensuing, in the adjourning district instead of in the 
district of their residence, basing such school taxation upon the levy for 
school purposes in the adjoining district, and the assessed valuation of 
the property of such parents or guardians and the real estate as deter- 
mined by the proper officers, and the taxes shall be collected as pro- 
vided by law for the other taxes: Provided, when such transfer shall 
have been made, the children continue to have school privileges in the 
adjoining district until their parents or guardians shall, in writing, 
notify the county superintendent of their desire to be again trans- 
ferred to the district of their residence or shall remove from said real 
estate; in either event, the county superintendent shall notify the county 
clerk of such re-transfer, and the taxes of the parent or guardian and 
the real estate shall again be placed in the district of their residence: 
Provided, further, the parents or guardians of the pupils so transferred, 
shall have the right to vote in the district to which such pupils are trans- 
ferred on all school matters except that of issuing bonds.” 


It must be noted that upon such a transfer the prop- 
erty of the one who transfers lying in the district of his 
residence becomes taxable in the district into which he 
transfers, excepting only taxes for the payment of existing 
bonds or the interest on same. It seems plain that once the 
transfer is made it continues until the parents or guardian 
shall notify the county superintendent of their desire to be 
retransferred to the district of their residence or until the 
party who transferred shall move from the real estate in 
the old district. In either event the County Superintendent 
should notify the County Clerk of the re-transfer and the 
property should again be taxed in the old district. 


In the present situation it does not seem necessary 
to pass upon the question of liability of District 128 upon 
all of Mr. Braddock’s children becoming eligible for high 
school instruction. In the present case Mr. Braddock has 
children of school age who are entitled to attend the grade 
school in District 128 and his property is taxable in Dis- 
trict 128, even for the payment of free high school tuition 
of other pupils living in the district into which he trans- 
ferred. We think that it should follow that the reason for 
the transfer still exists, Mr. Braddock now having children 
of school age who are entitled to attend the school of Dis- 
trict 128 and that since Mr. Braddock’s property is taxable 
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for the support of District 128 and for the payment of free 
high school tuition of other pupils living in District 12° 
that District 128 is liable for the free high school tuition 
of his children eligible for high school instruction, providing 
the proper steps have been taken to secure such high school 
tuition. 


The correspondence would indicate that the children 
of Mr. Braddock who desire high school privileges are of 
school age as provided by statute. This would seem to be 
another reason why District 128 should over and above 
the described facts, pay the high school tuition of these 
children. 


We have passed upon this question before to the same 
effect and it is our opinion that the conclusions that we have 
reached in this letter would be reached by a court, should 
this matter be brought to it for adjudication. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
July 31, 1922. Assistant Attorney General. 


Schools—Tuition 


A country school district is bound to furnish high school tuition for a 
pupil who has complied with the free high school tuition law, for 
a period of more than four years, if additional time is required to 
enable the pupil to complete the regular four year course. 


Mr. J. H. Horney, President of School Board, District No. 
81, Tobias, Nebr. 


Dear Sir: It is the opinion of this department that 
a country school is liable for the tuition of a pupil in 
high school under the provisions of the free high school 
tuition law for a period of longer than four years, if it 
requires longer than four years for the pupil to complete 
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the regular four year course. Of course, the high school 
would have the right to expel the pupil if he was not doing 
justice to his school work, but in a case where the high 
school authorities feel that the pupil should be allowed 
to continue his work providing the pupil has made proper 
application, we believe that the high school board can 
collect this tuition, even though the country district 
refuses to pay. The high school board is probably the 
proper party to begin this action, although in the event that 
this board should refuse to act the parent or the County 
Superintendent might maintain a successful action. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
October 22, 1921. Assistant Attorney General. 


Schools—Insurance 


The trustees of a school district may insure the property of the district 
in a mutual insurance company. 


Mr. Chas. E. Matson, County Attorney, Suite 826 Terminal 
Bldg., Lincoln, Nebr. 


Dear Sir: You ask whether or not trustees of a 
school district in Nebraska may legally bind the district 
as a member of a Mutual Insurance Company, by accept- 
ing a mutual policy covering fire and tornado hazards on 
school buildings and school furniture and whether they 
may thereby subject the school district to the by-laws 
and policy form of the Mutual Company equally with 
individual policy holders. 

Answering the latter inquiry first, it is the opinion 
of this department that a school district as a policy holder 
in a Mutual Insurance Company stands in exactly the same 
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position as to the by-laws and policy form of the insurance 
company as do individual policy holders. 


In answer to the first inquiry, there are three kinds 
of insurance companies authorized by our statutory law 
which are commonly known as Mutual Insurance Com- 
panies; that is, Mutual Insurance Companies, Assess- 
ment Associations and Fraternal Insurance Com- 
panies. Only the first of these is a mutual company as 
defined by our statutes. Your inquiry concerning school 
districts could not involve the question of fraternal insur- 
ance companies and since your inquiry concerns “Mutual” 
Insurance Companies, this opinion will be confined to the 
same. 


A mutual insurance company is a company operating 
in main the same as a capital stock insurance company 
except for the fact that there is no capital stock, fixed 
premiums being charged and a reserve being set up similar 
to a stock company. 


Section 3216 of the 1913 Revised Statutes as amended 
on page 608 of the 1919 Session Laws reads in part: 
“Companies may be formed upon the stock or mutual plan to trans- 
act any kind of insurance authorized by the next preceding section, or 
upon the assessment plan to transact the kinds of insurance described 
in subdivisions one, three, four and six thereof, or upon the fraternal 
plan to transact the kind of insurance described in subdivision two 
thereof.. The liability of a member of a mutual company shall be limited 
to the premium stated in the policy.” 


If the trustees of a school district have the power to 
insure the school property, I can see no reason why they 
should not have the power to insure the same in a mutual 
insurance company and legally bind the district as a mem- 
ber of that mutual insurance company by accepting the 
mutual policy. The district would not be liable for more 
than the premium stated in the policy so that one cannot 
say that the district is engaging in the insurance business 
or is being made liable for unlimited assessments. The 
business advantage of insuring with a stock company is that 
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the capital stock stands as a guarantee for the payment 
of all losses while the business advantages in insuring with 
a mutual company is often the obtaining of cheaper rates 
for insurance. However, the matter of choosing between 
a stock company and a mutual insurance company is, I 
think, a matter which the trustees or officers of a school 
district have the power to decide. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
September 13, 1921. Assistant Attorney General. 


Schools—Insurance 


An insurance policy, to protect a consolidated district against the negli- 
gence of a driver transporting pupils, should cover all the liability 
of the driver or the district. 


Mr. John M. Matzen, State Superintendent, Lincoln, Nebr. 


Dear Sir: Referring to your inquiry of September 1, 
you are advised that there has been considerable inquiry 
concerning how consolidated school districts may comply 
with Section 7, Chapter 74 of the 1921 Session Laws. 


Section 7 reads in part: 


“When the board of education employes a driver to transport the 
pupils from their homes to the school and return by means of a public 
conveyance, said driver so employed shall be employed as and shall 
be an independent contractor for said purpose of transportation and shall 
assume all liability arising from, out of or because of his negligence in 
performance of said contract for transportation, to the exclusion of said 
school district and the school board or any member thereof, and he shall 
give a surety bond not exceeding five thousand dollars, the premium on 
which shall be paid out of the school district treasury, conditioned for 
the payment by such driver, or his substitute, of any and all damages 
that may accrue to any person or persons by reason of any negligence 
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or carelessness in transporting said pupils from their homes to said 
school and return.” 


The purpose of this section is, first, to protect all who 
might be damaged by reason of the carelessness or negli- 
gence of the driver and, second, to transfer the liability 
from the board of education to the driver employed. 


As far as we know, no bonding company has been 
willing to become surety for the liability described in the 
above quoted statute. This department has given its 
opinion that if a responsible private party will become 
surety for a driver that this will suffice. Inquiries have been 
made concerning whether insurance policies could take the 
place of the bond required. We have advised correspond- 
ents that an insurance policy might be drawn in such a 
way as to comply with this law, but to date no insurance 
policy has been submitted to this department which, in our 
opinion, complies with the statute in question. 


Referring to the policy of the Union Automobile In- 
surance Company issued to school district No. 166, Filley, 
Nebr., it is the opinion of this department that the ob- 
taining of this policy by the school district is not a full 
compliance with the law in question. 


You will note that the statute makes the driver an 
independent contractor for the purpose of absolving the 
district from liability arising from, out of or because of 
the negligence of the driver in performance of his contract 
for transportation. The statute intends that the patrons 
of the school district shall have protection in the event any 
injury occurs through the driver’s negligence. The policy 
in question does not give to the patrons such protection 
in this respect. The policy only insures the school district 
and does not insure the driver as was intended by the 
statute. In this respect we would recommend that the 
policy should insure both the school district and the driver, 
or if such a policy could not be obtained, the policy should 
insure the driver since by statute he alone is the party re- 
sponsible. 
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We believe that statement No. 4 of the schedule of 
declarations is in a measure contrayened in a policy, such 
as the one in question, made to a school district when 
the school district furnishes the car for the driver, which 
driver is paid for carrying passengers. It seems plain to us 
that the automobile in question is used by the driver for 
carrying passengers for compensation. Statement No. 4 
should be changed so as to exempt from the exception the 
uses to which an automobile is used for hauling pupils to 
school. 


We see no good reason for making the liability of the 
insurance company under Section 13 of Conditions, Limita- 
tions and Agreements less than the liability under Section 
12 of the same part of the policy. 


With the exceptions above noted, we believe that a 
court would hold, under the circumstances described in the 
first part of this letter, that such an insurance policy would 
be a compliance with that part of Section 7, Chapter 74 
of the 1921 Session Laws reading “and he shall give a 
surety bond not exceeding five thousand dollars, the 
premium on which shall be paid out of the school district 
treasury, etc.” 


We are returning herewith the policy in question. 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
September 7, 1922. Assistant Attorney General. 
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Schocls 


The statute requiring drivers of school passenger trucks to be bonded 
applies only to consolidated school districts. 


Mr. John Matzen, Superintendent of Public Instruction, 
Lincoln, Nebr. 


Dear Sir: Referring to your inquiry of September 
11th, you are advised that it is the opinion of this depart- 
ment that Section 7, Chapter 74, Laws 1921, does not apply 
to any school district except a consolidated school district. 


If a school district other than a consolidated district 
wishes to secure protection against liabilities that may grow 
out of transportation of pupils they may secure this protec- 
tion by insurance provided the policy is so drawn as to 
cover all liability that may arise therefrom. 


The school district board is vested with certain discre- 
tionary powers which, in our opinion, would include the 
obtaining of such insurance. We are not recommending 
that such districts obtain insurance, but only advising 
you how in our opinion they can protect themselves if they 
wish to pay for such protection: This is a matter of 
business judgment which rests with the officers of the 
school board. 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
September 13, 1922. Assistant Attorney General. 
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Schools 


Proceeds of taxation for school purposes must first be used for current 
expenses to keep up a school for the minimum period prescribed 
by law. 


Mr. D. S. Watson, Treasurer, Ellsworth, Nebr. 


Dear Sir: This department is in receipt of your 
letter of December 29 inquiring as to whether or not the 
proceeds of taxes for each school year should be applied 
toward the payment of expenses for that year and not to be 
used to settle previous debts which in your case are repre- 
sented by registered warrants. 


This question has been up before and our Supreme 
Court in the case of State v. Gardner, 79 Neb. 101, seems 
to have laid down a rule which though commented upon 
in other later cases does not seem to have been changed. 
Briefly speaking, the rule seems to be that the current 
expenses for the minimum time required by law for keeping 
the school open must be paid in order that children may 
receive their constitutional rights, to-wit: a free instruc- 
tion in the common schools of the state. It then seems that 
the balance may be used in the payment of registered war- 
rants, thus requiring the school districts to economize, 
to keep their school open for the lawful period of time 
provided, and at the same time to pay their debts. This 
matter is fully discussed in the case to which I referred. 
The opinion in that case is too long to comment upon at 
length and we believe that if you will read the opinion 
you will find that it indicates the action that should be 
taken by your school board. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
January 5, 1922. Assistant Attorney General. 
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Schools—Bonds 


Where bonds are voted for a new high school to be located at a certain 
place, the site may not be changed without affecting the validity 
of the bonds. 


Mr. Lee Bayye, County Attorney, Alliance, Nebr. 


Dear Sir: This department is in receipt of your letter 
of April 18th inquiring whether or not there is some man- 
ner in which the site of the new high school building might 
be changed from block B to the block adjoining. It seems 
that a proposition was put up to the voters to vote $250,000 
of bonds for the erection of a school building upon block 
B, and that at this election the bonds carried, and have 
been sold. 


In our opinion it is now too late to make any change 
which might in any way affect these bonds. You can 
readily see that the voters might be willing to vote for an 
issue of bonds for erection of a building upon a certain 
block, whereas they might be opposed to locating it upon 
another block. 


The only suggestion we can make is that your building 
might be built to the extreme limits of block B adjoining 
the block desired by the school board. Then if additional 
ground is needed we presume that if found desirable an 
additional block might be secured and by ordinance the 
streets closed which cross between the two blocks. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
April 18, 1922. Assistant Attorney General. 
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Schools—Elections 


A site for a building for a rural high school must be selected at the 
annual meeting by a vote of two-thirds of those present. 


Mr. Henry Frohm, Martel, Nebr. 


Dear Sir: Pursuant to our conference this morning, 
we are advising you in writing as to the powers of the 
board of which you are a member of a rural high school 
district. 


In our opinion Section 6809 of the Revised Statutes 
of 1913 as amended and set out as Section 110 of the 
School Laws gives to the qualified voters of the rural high 
school district the power to select a site for the school house 
by a vote of two-thirds of those present at the annual 
meeting. This indicates that a school house site may not 
be selected except at the annual meeting. 


Section 6807 of the Revised Statutes of 1913, as 
amended and set forth as Section 108 of the School Laws 
merely gives the school board the right to acquire and 
dispose of the buildings, sites or property of the school 
district. 


It is therefore the opinion of this department that 
your board having been appointed in a new district by the 
County Superintendent to serve until the next annual elec- 
tion that your board is a properly constituted and legal 
board of said district, as we presume the requirements for 
appointment were properly complied with. 


Your appointment being proper, it is therefore our 
opinion that you have the legal right to call a special 
meeting of the electors of your district, giving notice of the 
time, purpose and place of the meeting, and there to vote 
upon the question of voting bonds of the district for the 
construction of a school house and the purchase of a site, 
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and that the site be later purchased after the annual 
meeting. 
Yours very truly, 
CLARENCE A. DAVIS, 


Attorney General. 
By C. L. DORT, 
January 7, 1922. Assistant Attorney General. 


Schools—Elections—Bonds 


Bonds for a rural high school must carry by a majority of the districts 
when there are more than two districts. 
Electors vote in their own districts. 


The State Superintendent’s opinions supersede those of the Attorney 
General in school matters. 


Mr. Henry W. Frohm, Martel, Nebr. 


Dear Sir: Your letter of Januar® 31 written in 
behalf of the proposed rural high school district near 
Martell has been received. 


Your first inquiry is how to vote on bonds for the rural 
high school. You inquire whether the electors of each 
of the three common school districts united for purposes 
of the high school vote in their own districts on bond 
issues or whether they hold one election and vote as a 
combined district composed of the three districts. The 
answer to this inquiry is contained in Section 6811, Revised 
Statutes of Nebraska for 1913, which is Section 112, of Ar- 
ticle 7 of the 1921 Nebraska School Laws. Answering this 
inquiry in accordanace with the above, it is our opinion 
that the electors of each district vote in their own common 
school district upon the question of the bond issue and 
that it requires a majority of the districts where more than 
two districts are voting to carry the bond issue. 


Your second inquiry is as to the qualifications of voters 
on bond issues. This is governed by the provisions of 
Section 6733, Revised Statutes 1913, being Section 34 of 
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Article 20, 1921 School Laws. Under the provisions of our 
present constitution and the law referred to, electors for 
high school purposes are those electors, both male and 
female citizens, who have the necessary residence qualifica- 
tions provided by law and who have children of school 
age or who had property assessed for taxes in their respec- 
tive names at the last assessment. All electors residing 
in the districts wherein the property will be taxed on the 
bond issue would be eligible to vote if they have the quali- 
fications of school electors. 

Your third inquiry refers to those electors who have 
transferred to another common school district under the 
provisions of law governing such transfer. Answering 
your inquiry as to whether these electors may vote on 
the bond issue, will say that the law provides that they 
cannot vote on bonds in the common school district to which 
they have been transferred although they vote in the 
district to which they have transferred for all other pur- 
poses. Therefore, we would say that if the common school 
district in which they reside is included in the rural school 
district in which the issue of bonds is to be made that 
they would vote upon the question of bond issues in the 
common school district in which they reside. 

Your fourth inquiry pertains to the selection of a site 
for a rural high school building. Section 6809, Revised 
Statutes 1913, is the section which governs the selection 
of a site for a rural high school. Section 6738, Revised 
Statutes 1913, makes provisions for the selection of a site 
by the County Superintendent in the event that no site can 
be selected by the inhabitants of the district, but this applies 
to common school districts and is not a part of that 
chapter which applies to rural high schools. Hence, we 
conclude that site for rural high schools is selected in 
accordance with the first section cited under this paragraph 
and that it requires a two-thirds vote of the electors present 
at the meeting. If the electors cannot agree at the first 
meeting the law provides that they may adjourn from time 
to time until the selection is made. 
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Your sixth inquiry is “Who is the highest authority 
on school laws, the Attorney General or the State Superin- 
tendent?” Answering this inquiry we refer you to Section 
6901, Revised Statutes 1913, which provides that the State 
Superintendent is the highest authority. This section pro- 
vides that the State Superintendent shall decide disputed 
points in school laws and all such decisions shall be held 
to have the force of law until reversed by the court. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By ©. L. DORT, 
February 6, 1922. Assistant Attorney General. 


Schools—Elections 


All citizens over twenty-one years of age have constitutional right to 
vote at school elections regardless of parental or property quali- 
fications. 


Hon. John M. Matzen, Superintendent of Public Instruction, 
Lincoln, Nebr. 


Dear Sir: In our opinion the restrictions of Section 
6733, Revised Statutes, 1913, restricting the right to vote 
at school elections to citizens of the United States over 
21 years of age who either own property assessed in the 
district or who have children of school age, are in conflict 
with and are superseded by Section 1, Article VI of the 
new Constitution of Nebraska, which extends the right of 
suffrage to every citizen, man or woman, over 21 years 
of age. In such case the constitution takes precedence. 


When the statute was first enacted it operated as an 
extension to women of the right of suffrage in school elec- 
tions, our state constitution at that time granting the right 
to vote to men only. Since the adoption of the new 
constitution, what was formerly an extension of the right 
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to vote now becomes a restriction of the right to vote. 
This interpretation is substantiated by Chapter 92 of the 
Laws of 1921, which provides that every person 21 years 
of age “shall have the right to vote for all officers to be 
elected to public office and upon all questions and propo- 
sitions submitted to the voters at any and all elections, 
authorized or provided for by the constitution or laws of 
Nebraska.” The language of Judge Maxwell in the 
Cones case, 15 Neb. 444, when considered apart from the ac- 
tual determination in such case, would lead one to think 
that the constitutional provisions do not apply to school 
elections. Such language, however, was not necessary to 
the decision. The new constitution granting an absolute 
right to vote, in our opinion, cannot be changed or restricted 
by legislative enactment. 


Therefore, our conclusion is that every citizen, man 
or woman, over 21 years of age, who has resided in the 
school district forty days, has the right to vote at school 
elections regardless of whether he or she owns property 
or has children. The legislature may extend the right of 
franchise, but it cannot restrict it. The property and par- 
entage restrictions in Section 6733 are superseded by the 
absolute constitutional grant of suffrage to all citizens. 


Yours truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
May 9, 1922. Assistant Attorney General. 


Schools—Bonds—Elections 


A majority of the votes cast is required to authorize the issuance of 
bonds for the erection of a school house in a district organized under 
Art. VI. Ch. 71 of the 1913 Revised Statutes. 


Mr. Guy Johnson, Elgin, Nebr. 


Dear Sir: Referring to your letter of July 24, you 
are advised that it is the opinion of this department that the 


338 REPORT OF THE ATTORNEY GENERAL 


question of issuing bonds for the erection of a school house 
may be submitted to the electors of the school district 
as often as the necessary steps are complied with. 


Furthermore it is the opinion of this department that 
Senate File 220 of the Session Laws of 1921 govern the 
number of votes necessary to issue bonds for the erection 
of a school house in a school district organized under 
Article VI. It is true that Section 448 of 1913 Revised 
Statutes as amended by Chapter 9 of the 1917 Session 
Laws provides that: 

“No bonds shall be issued ‘until the question has been submitted to 
the qualified electors of the district, and three-fifths of all the quali- 
fied electors present, and voting on the question, shall have declared by 
their votes in favor of issuing the same, at an election called “or 


the purpose, upon a notice given by the officers of the district, at least 
twenty days prior to such election.” 


However, Senate File 220 is not in the nature of special 
legislation. Section 4 thereof repeals by implication Chap- 
ter 9 of the 1917 Session Laws in so far as it pertains to 
school districts organized under Article VI. In addition to 
this, said Section 4 of Senate File 220 is complete in 
itself, being an independent act governing the matter of 
levying taxes for a school house and issuing bonds. For the 
reasons above enumerated it is the opinion of this depart- 
ment that Senate File 220 governs the number of votes 
necessary to issue bonds for the erection of a school house 
in a school district organized under Article VI aforesaid. 


Trusting this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
July 26, 1922. Assistant Attorney General. 
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Schocls—Elections 
Method of ascertaining number of legal voters in a school district. 


Mr. John Speedie, Deputy State Superintendent, State 
House, Lincoln, Nebr. 


Dear Sir: When a petition purporting to be signed 
by 51% of the legal voters is presented to a Board of 
Education praying for the issuance of bonds without sub- 
mitting the question of issuance to the voters under Chapter 
143 of the Laws of 1919, it is the function of the Board 
of Education to pass upon the sufficiency of the petition 
and to determine whether it carries the signatures of 51% 
of the required voters. 


This may be done by counting the signatures to the 
petition and checking them as against the number of votes 
cast at the last general election. The number of votes cast 
for Governor at the last general election should be taken 
as the number of legal voters, unless a satisfactory show- 
ing is made that the number of legal voters in the district 
has changed. 


When the history of the bonds is written up, it should 
contain a certificate signed by one member of the Board 
as to the number of legal voters in the district and the 
number of signers to the petition. 


Yours very truly, 
CLARENCE A. DAVIS, 


Attorney General. 


By MASON WHEELER, 
March 25, 1921. Assistant Attorney General. 
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School Fund—Bonds—State Treasurer 


State Treasurer cannot lawfully use cash fund for purchase of bonds for 
school funds. 


Hon. Samuel R. McKelvie, Governor, State House, Lincoln, 
Nebr. 


Your Excellency: The State Treasurer is the custodian 
of the cash fund of the state and also of the school fund. 
In regard to the cash fund his duty is to receive and keep 
all monies belonging to said fund. (Section 5577, R. S. 
1913, Par. 1) Section 6655, Revised Statutes, 1913, as 
amended in 1915, requires him to keep monies belonging 
to the current fund in the state treasury on deposit in 
certain banks. It is customary for such banks to pay 
2% interest on the average daily balance for the use of 
this money. The 1915 amendment authorizes the Treasurer 
to invest not more than 60% of the funds in his possession 
in state or county warrants. There is no statute or other 
legal authority permitting the Treasurer to invest any 
portion of the state cash fund in bonds. 


It appears from your letter of September 9 that you 
are advised that the State Treasurer has used some 
$400,000.00 out of the cash fund for either the purchase or 
the initial payment upon various bonds, which he has pur- 
chased for the school fund, the school fund having in- 
sufficient cash on hand to make this purchase. Because 
of the depreciation of the cash fund by the $400,000.00 
so used for the benefit of the school fund it now appears 
that there is or will be insufficient cash in the treasury 
to provide for the ordinary current state expenses and 
that it may be necessary to care for these expenses by 
the issuance and registration of state warrants upon which 
it will be necessary for the state to pay interest at the rate 
of 7% per annum. You inquire as to the legality of said 
alleged action of the State Treasurer. 


In our opinion the State Treasurer is bound by the 
statute to keep the cash fund deposited in various banks, 
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or invested in warrants. His reputed action in using 
a portion of this fund to purchase bonds for the school 
fund is unauthorized and is a misappropriation of the 
state funds. We do not insinuate that this action con- 
stitutes embezzlement or that it has any criminal signifi- 
cance. However, we do believe that if said action 
necessitates the payment of current obligations by regis- 
tration of warrants that the State Treasurer and his bonds- 
Iman may be civilly liable for the interest on such regis- 
tered warrants. This liability in part will be offset by 
the interest received from the $400,000.00 of bonds less 
the 2% the state would have received had the money been 
deposited in banks. 


Very respectfully, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
September 19, 1921. Assistant Attorney General, 


Schcols—Attendance Officer 
Suggested procedure in appointment of school attendance officer. 
Mr, N. A. Housel, County Superintendent, Madison, Nebr. 


Dear Sir: In your letter of August 31 you state 
that your County Commissioners and the County Attorney 
do not favor the employment of a school attendance officer, 
as required by the 1921 amendment to Section 6925, Re- 
vised Statutes, 1913, Chapter 19 of the School Laws of 
Nebraska, and that these officers are of the opinion that 
the law is too drastic and should not be enforced. It is 
the province of the Legislature to make the laws, and the 
duty of the County Attorney and the County Commis- 
sioners to see that they are enforced. It is not within 
the province of these officers to determine whether or not 
the law is too drastic. Much of our disrespect for law 
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arises from the acts of local officers attempting to deter- 
mine whether or not laws should be enforced. 


However, the compensation of the school attendance 
ofticer lies entirely within the discretion of the Board of 
County Commissioners, and they have the power to fix 
his compensation in any amount they see fit. 


You have also sent us a list of children in District 
15 of Madison County, who are not attending school as 
provided in Article 19 of the School Laws. I would 
suggest that you follow the provisions of Section 6925, 
Revised Statutes, 1913, as amended in 1921 and _ that 
you notify these children and their parents, warning them 
to comply with the statutory provisions and if this is 
not done after one week that you request the County At- 
torney to file complaints against them before the Judge 
of the Juvenile Court, and that if the County Attorney 
does not do so that you file these complaints yourself. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
September 3, 1921. Assistant Attorney General. 


Schools—Child Labor 
Hon. J. L. Grimm, County Attorney, Gering, Nebr. 


Dear Sir: I am writing a supplement to the letter 
of October 14th by the Bureau of Child Welfare, 
Department of Public Welfare. In addition to 
that letter, permit me to call to your attention 
the fact that in city and metropolitan city school districts, 
the Nebraska law provides that children shall attend school 
the full nine months, while in school districts other than 
city and metropolitan city school districts, persons who 
have the legal or actual charge or control of any child not 
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less than seven nor more than sixteen years of age, shall 
‘ause such child to attend school not less than six months 
each year. 


In response to inquiries, this department has many 
times given our opinion that the six months during which 
the child is compelled to attend school means the first 
six months of the school year, subject to the discretion 
of the school district officers. 


As we understand Chapter 53 of the 1921 Session 
Laws, the appointment of an attendance officer in each 
county is mandatory and is nof discretionary, and that 
therefore the county superintendent or the county board 
of commissioners have no choice in the matter except to 
comply with the statute. 


It is the opinion of this department that a sheriff 
or deputy sheriff may be designated as attendance officer, 
thereby saving considerable expense to the county. It is 
our opinion that the wording “county attendance officers 
shall be compensated for their services in such amounts 
as shall be determined upon recommendation of the county 
superintendent of schools to be paid out of the general 
fund of the county” presumes that the county board shall 
endorse a reasonable recommendation. In fact, every 
statute contemplates that any officer acting thereunder will 
act with fairness and wisdom. 


I also wish to call to your attention Section 1 of 
Article 3, Title 4, Chapter 190 of the Session Laws of 1919, 
found on page 550, which reads in part, “No person, firm 
or corporation shall employ any child under fourteen years 
of age in any business service whatever during the hours 
when the public schools of the school district in which 
the child resides are in session.” 


Will you kindly advise this department at once con- 
cerning what has been done in your county to comply with 
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Chapter 53 of the 1921 Session Laws, and Article 3, Chapter 
190 of the 1919 Session Laws? 


Very truly yours, 


CLARENCE A. DAVIS, 
October 24, 1921. Attorney General. 


Schools 


School Boards should not embarrass successors by long time contracts 
with teachers. 


Mr, M. W. Ryan, Tobias, Nebr. 


Dear Sir: Section 6773, Revised Statutes for 1913, 
provides that contracts between school boards and teachers 
shall be valid only when signed by two members of the 
board whose terms of office extend beyond the date of the 
term of the school contracted for. In our opinion this 
provision applies only to the ordinary rural school with 
three member boards, and that there is no direct statutory 
prohibition against other classes of boards employing 
teachers for a term longer than the term of office of the 
members of the board. However, the purpose of the section 
quoted is excellent and as a practical matter, whenever 
possible, we would suggest that teachers’ contracts be 
delayed until they can be signed by a majority of the 
board who will hold office for the time involved in the con- 
tract. Members of the board who are responsible for the 
school during the coming year should control the employ- 
ment of teachers. 


Names can be written in on the ballot at the polls 
in the school election. 


Yours very truly, 
CLARENCE A. DAVIS, 
_ Attorney General. 


By MASON WHEELER, 
March 27, 1922. Assistant Attorney General. 
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Schools—Taxation 


A board of regents of a county high school has the right to make needed 
repairs on the school building, but it does not have the implied right 
to install extensive improvements. 


Mr. W. I. Tillinghast, County Attorney, Arthur, Nebr. 


Dear Sir: There is no statutory provision bearing on 
the question as to whether the board of regents of a county 
high school has the right to spend two or three thousand 
dollars of the money in the general fund for improving 
the high school building. 


By Section 6823, as set out in the Nebraska School 
Laws for 1921, we find that the board of regents shall 
annually make an estimate of the amount of funds required 
for the support of the school during the fiscal year next 
ensuing. It would seem that the proper proceeding would 
be to make provisions for the funds necessary for the 
repairs contemplated. The money in the general funds 
which you wish to use might be necessary for the purpose 
of defraying certain other expenses anticipated and pro- 
vided for at the June meeting, and if such is the case, most 
certainly it would be improper to divert this money from 
the purpose for which it was provided and to use it. for 
the improvement of the building, if said improvements 
were not taken into account at the June meeting. 


The right to make incidental repairs on a school build- 
ing is inferentially given to the board of regents, but I 
am not so certain that they have the right to arbitrarily 
spend two or three thousand dollars on improvements to 
the building. In other words, the distinction should be 
drawn between the making of repairs and the installation 
of improvements. 


As I say, the statutes are silent, but in view of the 
statutory enactments prescribing the power of other public 
officials, and placing restrictions thereon, I would be dis- 
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posed to say that the policy of our law does not favor this 
contemplated action on the part of the board of regents. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
March 31, 1922. Assistant Attorney General. 


Scnools 


Contracts with school teachers for three years violate Section 6773, 
Revised Statutes, 1913, pertaining to hiring of teachers. 


Prof. W. C. Priestley, Superintendent of Schools, Doniphan, 
Nebr. 


Dear Sir: The Attorney General is in receipt of 
your letter of January 27th making inquiry as to the valid- 
ity of a three year contract, which was unanimously ac- 
cepted by the Board of Education of your district and 
yourself. 


To answer this question requires the interpretation 
of Section 6773 of the Revised Statutes of Nebraska for 
1913. I have not contented myself with an examination of 
the statutes, but have looked up some additional authorities. 


lod 


24 R. C. L., page 579, Section 27 states, “In the ab- 
sence of an express or implied statutory limitation, a school 
board may enter into a contract to employ a teacher or any 
proper officer for a term extending beyond that of the 
board itself, and such contract if made in good faith and 
without fraudulent collusion binds the succeeding board.” 
This statement is sustained by some authorities cited in 43 
Century Digest, Section 293 or 294, from the states of 
Arkansas, Connecticut, Indiana, Iowa and Michigan. On 
the other hand, there are authorities from Iowa, Illinois, 
Missouri, Michigan and Pennsylvania which take prac- 
tically a contrary position. 
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Some of them go so far as to say that the question of 
validity of the contract depends considerably upon the facts 
as to whether or not the contract is made in good faith and 
without collusion upon the part of the members of the 
board and the teacher to bind the district and the suc- 
ceeding boards for their own benefit and in disregard of 
the rights of the succeeding board to select the teachers 
during their incumbancy of the office. 


There seems to have been no specific decisions upon the 
point you have raised in this state, and we are forced to 
return to a construction of the statute first cited herein, and 
to construe it in the light of the authorities we have exam- 
ined. 


em. 


Section 6773 of the Revised Statutes of Nebraska for 
1913 provides in part as follows: “Provided further, a con- 
tract made before the annual meeting, in order to be legal, 
must be signed by two members whose terms of office do not 
expire with the school year in which such contract is made”; 
also “No such contract with a teacher shall be valid unless 
agreed to either by all the members of the district board 
or by two members of such board who are not related to 
the fourth degree to such teacher and whose terms of office 
extend beyond the date of the term of school contracted 
for.” 


The latter part of the section is not worded as clearly 
as it might be, and it is not clear whether or not where 
all the members of the district board agree to the contract 
it requires that their terms of office extend beyond the 
term of school contracted for, or whether it merely requires 
that the terms of office of two members of the board extend 
beyond the date of the term of school contracted for in the 
event that all three members agree to the contract. But 
in either event, the preceding section requires that the 
contract must be signed by two members whose terms of 
office do not expire with the school year in which such 
contract is made. 
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The construction of this statute depends considerably 
upon the entire facts in the case, but we take it that the 
facts would not harmonize with the statute, and that your 
three year contract would, in some respects, violate these 
provisions. If this is true, of course the contract is in- 
valid. It also seems clear to us that it was the intention 
of the Legislature that contracts for teachers should not be 
for such a length of time and that a contract for three 
years could not be construed to come within the provisions 
of the statute. 


Of course, this is merely our opinion in the matter. 
This Department is not bound to give advice to persons 
other than those specified by the statute. This does not 
include school teachers, nor district boards, and you are 
therefore free to take your own action in the matter, but 
we trust that the foregoing may be of some benefit to you 
and to the board in reaching your conclusions. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By ©. L. DORT, 
February 1, 1921. Assistant Attorney General. 


Schools—Teacher’s Salary 


A school teacher cannot be bound to accept a warrant for the amount 
of her salary, which warrant is worth less than its face value, unless 
the contract so provides. 


Mr. W. H. Plourd, City Superintendent, Fullerton, Nebr. 


Dear Sir: Your letter of October 1 concerning teachers’ 
salary warrants has been referred to this office for answer. 
In reply you are advised that it is our opinion that if the 
board should decide to instruct a local bank or banks to cash 
the warrants for teachers at par with the understanding that 
the two per cent discount would be made good to the bank 
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or banks by the board from district school funds at the 
close of the school year this would be within the power 
of the school board and valid, providing the school board 
does not agree to pay more than their levy will allow. 
However I see no legal difference between this and the 
presenting to teachers of additional warrants to make 
good the shortage, although the first method is perhaps 
the better business method. 


My conclusion in this matter is based upon the fact 
that a school teacher. cannot be forced to accept a warrant 
which is worth less than the face value for her pay, that is, 
I mean that if a school teacher has a contract to teach at 
$100.00 per month, that the contract implies the salary 
shall be in cash, and that the teacher cannot be forced to 
take a warrant which is worth only $98.00 cash. Then too 
a school board has the right to raise salaries during the year, 
and I feel that in this case the school board would have the 
right to virtually raise a salary to the place where the 
teacher would receive in cash the salary as fixed in the 
contract. 


Hoping that this answers your inquiry, I am, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
October 10, 1921. Assistant Attorney General. 


Schools—Teachers Institutes 


The law does not provide for the payment of expenses of teachers attend- 
ing institutes. 
Mr. A. M. Nelson, Superintendent, Auburn Public Schools, 
Auburn, Nebr. 
Dear Sir: I can find no provisions of law authoriz- 
ing the district board to grant a bonus to a teacher at the 
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end of the school term, and I find no provisions prohibiting 
such a procedure. I am inclined to think the proper 
manner in which to handle the situation is to provide in 
a teachers contract for a bonus, if a bonus is desired to be 
given at the close of the school term. 


With reference to the expense of teachers attending 
institutes, will say that the school laws provide that the 
teachers salary shall be paid during the time the teachers 
are in attendance at such institute. Nothing is provided 
with reference to the paying of the teachers expense, for 
which reason I am satisfied the teachers should not be paid 
for the expense but merely their salary. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
December 12, 1921. Assistant Attorney General. 


Schools 


A school board is not bound in the absence of such a contract to pay 
for teaching on Saturdays when such Saturday work is a make up 
of an extra week of an emergency vacation for which the district 
has paid the teachers. 

Mr. M. M. Nelson, Secretary, Newcastle Public Schools, 

Newcastle, Nebr. 

Dear Sir: Referring to vour inquiry of July 22nd and 
your supplementary letter of July 28th, vou are advised 
that it is the opinion of this department that you are not 
legally obliged to pay the teachers any extra compensation 
over and above the salary paid for the nine months. 


We understand the facts to be that the teachers con- 
tracted to teach school in your district for a term of nine 
months, commencing on the 5th of September, 1921, and 
that it was orally agreed by the teachers and the superin- 
tendent that instead of having two weeks vacation during 
the Christmas holidays, that only one week vacation should 


OPINIONS 351 


be had at that time and that two weeks vacation should 
be had some time during the spring for the purpose of 
allowing the school to be moved from the old building 
to the new. This would have made the term of school 
close on June 2, 1922. 


However on the 20th of February, 1922, your old 
building burned and the fact that the new building was 
not completed, necessitated a vacation of three weeks. 
Later the teachers taught on five Saturdays, making in all 
thirty-five weeks of school having been taught in addition 
to these five Saturdays, the school closing on June 2, 
1922. The question is, are the teachers entitled to legal 
compensation over and above the salary received for the 
nine months. We believe not. 


It must be noted that the school closed on June 2nd, 
which was the same date on which the school would have 
closed had there not been three weeks vacation instead of 
two in the spring. Furthermore the school closed in less 
than nine actual months after the date it began. If the 
teachers agreed to teach the five Saturdays to take the place 
of the extra week vacation in the spring, we believe that 
this should have been reckoned as if the school had been 
taught during one of the three weeks of vacation. 


It was within the power of the school board and teach- 
ers to make such an arrangement, and since such an ar- 
rangement was made and the teachers taught in all only 
thirty-six weeks of school, covering a period less than nine 
months, it is our opinion that the teachers are not legally 
entitled to any compensation over and above the salaries 
you agreed to pay for nine months. 


Trusting this answers your inquiry, IT am, 
Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
July 31, 1922. Assistant Attorney General. 
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Schools 


Community use of a high school auditorium and gymnasium lies within 
the discretion of the school board. 


Mr. Walter EB. Hager, Surprise, Nebr. 


Dear Sir: Referring to your inquiry concerning the 
uses to which a high school auditorium and gymnasium 
may be put, I understand that the village of Adams is 
contemplating the erection of a high school auditorium and 
gymnasium and that some question has arisen concerning 
the uses to which such a building may be put after its 
erection. I understand that one specific question is whether 
or not the auditorium can be used by the American Legion. 


It seems to me that Chapter 236 of the 1915 Session 
Laws answers your question. This act provides: 

“The board of education of every school district in which is in- 
cluded any incorporated city or village may in its discretion permit the 
use of public school buildings for public assemblages under such rules 
and regulations as it may adopt. A majority of the qualified electors 
at any annual meeting in any rural school district may by resolution 
permit a similar use of school buildings within such district under rules 
and regulations which may be adopted at such annual school meetings, 
or in case none are adopted then under rules and regulations prescribed 
by the district board. The board of education may exact such rental 
as may be necessary to meet the expense of such meeting, restore the 
property and pay for extra help required. In rural school districts such 
rental may be fixed by resolution adopted at the annual school meeting, 
but in default of such provision the district board may fix the rental.” 


The Nebraska Supreme Court in the case of Brooks vy. 
Elder, decided on June 12, 1922, in deciding the question 
whether or not a school building in North Platte could 
be used for dancing by school children incidentally em- 
bodied in its opinion some remarks which seem applicable to 
your inquiry. 


Our Supreme Court discussed the case of Spencer vy. 
Joint School District, 15 Kansas 259. In the Kansas 
case, Judge Brewer held that school officers could not lease 
school property for public gatherings and meetings. How- 
ever, the Nebraska Court states that many changes have 
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taken place since this opinion was written, saying: “Dusty 
roads are now well oiled for fast flying motor cars and 
in a few months patrons will gather nightly to hear radio 
programs from far distant cities.” 


The court said further: “The legislature of any state 
has power to bestow upon school authorities unlimited 
control and discretion in the uses of school property within 
constitutional limitations.” 


Under the statutes above quoted and the late decision 
of our Supreme Court, it would seem that the school board 
of Adams might permit the uses of the high school audi- 
torium and gymnasium for public assemblages under such 
rules and regulations as they see fit. 


Trusting this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES S. REED, 
August 1, 1922. Assistant Attorney General. 


Schools 


The reading of the Bible in the public schools without sectarian comment 
is not unlawful. 


Rev. Henning Gustafson, Secretary, Swedish Evangelical 
Mission Association of Nebraska, Waverly, Nebr. 


Dear Sir: You ask whether the laws of Nebraska pro- 
hibit the reading from the Bible in the public schools when 
the school opens in the morning, if the school board and 
a majority of the residents are in favor of such, no comment 
being made on the Scriptures. In reply you are advised 
that Section 11, Article 8, of the old Constitution of the 
State of Nebraska read: 


“No sectarian instruction shall be allowed in any school or institu- 
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tion supported in whole or in part by the public funds set aside for edu- 
cational purposes, nor shall the state accept any grant, conveyance or 
bequest of money. lands or other property to be used for sectarian pur- 
poses.” 


To this has been added in the new Constitution the 
following: 


“Neither the State Legislature nor any county, city or other public 
corporation shall ever make any appropriation from any public fund, or 
grant any public land in aid of any sectarian or denominational school 
or college, or any educational institution which is not exclusively owned 
and controlled by the state or a governmental subdivision thereof. No 
religious test or qualification shall be required of teacher or student, 
for admission to or continuance in any public school or educational in- 
stitution supported in whole or in part by public taxation.” 


The new Constitution does not in our opinion change 
the law on the subject. 


In the case of State vy. Scheve, 65 Nebr. 852, one Free- 
man applied for and obtained an alternative writ of man- 
damus running to the school board of said district, alleging 
that against his protest and in disregard of his objections 
and in opposition to his demands, the board permitted a 
teacher employed by them in said school to engage daily 
in school hours in the public school building in said district 
and in the presence of the pupils in certain religious and 
sectarian exercises, consisting of the reading of passages 
of her own selection from a book commonly known as King 
James’ version or translation of the Bible, and in singing 
certain religious and sectarian songs, and in offering 
prayer to the Diety according to the customs and usages 
of the so-called orthodox evangelical churches of this country 
in accordance with the belief and practices of such churches. 
the pupils joining in the singing of said songs or hymns. 
The district court adjudged a dismissal of. the suit upon 
the ground that the practices complained of were so far 
within the discretion of the district board not to be subject 
to control by mandamus. This case went to the Supreme 
Court Commission which decided that the return did not 
state facts sufficient to constitute a defense to the alter- 
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native writ, and recommended that the judgment of the 
district court be reversed and that a peremptory writ as 
prayed issue from the court to the respondents (school 
board) and their successors in office. The Supreme Court 
so ordered. 


On a motion for rehearing the Supreme Court affirmed 
their former judgment, but Judge Sullivan in writing the 
opinion said: 


“Tt is said by Commissioner Ames that the morning exercises con- 
ducted by Miss Beecher constituted sectarian instruction. This conciu- 
sion is vigorously assailed, but, in our judgment, it is warranted by the 
evidence and we adhere to it. The decision does not, however, go to 
the extent of entirely excluding the Bible from the public schools. It 
goes only to the extent of denying the right to use it for the purpose 
of imparting sectarian instruction. -The pith of the opinion is in the 
syllabus, which declares that ‘Exercises by a teacher in a public school 
in a school building in school hours, and in the presence of the pupils, 
consisting of the reading of passages from the Bible, and in the singing 
of songs and hymns, and offering prayer to the Diety in accordance 
with the doctrines, beliefs, customs or usages of sectarian churches or 
religious organizations, is forbidden by the constitution of this state.’ 
Certainly the Iliad may be read in the schools without inculcating a 
belief in the Olympic divinities, and the Korean may be read without 
teaching the Moslem faith. Why may not the Bible also be read with- 
out indoctrinating children in the creed or dogma of any sect? Its 
contents are largely historical and moral, its language is unequaied m 
purity and elegance; its style has never been surpassed; among the 
classics of our literature it stands pre-eminent. It has been suggested 
that the English Bible is, in a special and limited sense, a sectarian book. 
To be sure there are, according to the Catholic claim, vital points of dif- 
ference with respect to faith and morals between it and the Douai 
version. In a Pennsylvania case cited by counsel for respondents, the 
author of the opinion says that he noted over fifty points of difference 
between the two versions—some of them important and others trivial. 
These differences constitute the basis of some of the peculiarities of 
faith and practice that distinguish Catholicism from Protestantism and 
make the adherents of each a district Christian sect. But the fact that 
the King-James translation may be used to inculate sectarian doctrines 
affords no presumption that it will be so used. The law does not forbid 
the use of the Bible in either version in the public schools; it is not 
prescribed either by the constitution or the statutes, and the courts 
have no right to declare its use to be unlawful because it is possible 
or probable that those who are privileged to use it will misuse the 
privilege by attempting to propagate their own peculiar theological or 
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ecclesiastical views and opinions. The point where the courts may right- _ 
fully intervene, and where they should intervene without hesitation is 
where legitimate use has degenerated into abuse,—where a teacher em- 
ployed to give secular instruction has violated the constitution by be- 
coming a sectarian propogandist. That sectarian instruction may be 
given by the frequent reading, without note or comment, of judiciously 
selected passages, is, of course obvious. A great modern philosopher— 
perhaps the greatest—has said the persistent iteration is the most 
effective means of forcing alien conceptions upon reluctant minds. 
Whether it is prudent or politic to permit Bible reading in the public 
schools is a question for the school authorities to determine; but whether 
the practice of Bible reading has taken the form of sectarian instruction 
in a particular case is a question for the courts to determine upon evi- 
dence. It cannot be presumed that the law has been violated; the 
alleged violation must in every instance be established by competent 
proof. The value of the common schools as disseminators of knowledge 
and social levelers is well understood and justly appreciated, and there 
is little likelihcod that the people will ever permit their usefulness to 
be impaired by sectarian controversies. When we consider that this is 
the first case of its kind ever presented to this court for decision, we 
feel assured that neither teachers nor school boards have been much 
inclined to bring discord into the schools for the chance of securing by 
indirection a slight sectarian advantage. But if the fact were other: 
wise it could not in any way affect our conclusion. The section of the 
constitution which provides that ‘no sectarian instruction shall be al- 
lowed in any school or institution supported in whole or in part by the 
public funds set apart for educational purposes’, can not, under any 
eanon of construction with which we are acquainted, be held to mean 
that neither the Bible nor any part of it, from Genesis to the Revela- 
tion, may be read in the educational institutions fostered by the state. 
We do not wish to be understood as either countenancing or discounte- 
nancing the reading of the Bible-in the public schools. Even where it 
is an irritant element, the question whether its legitimate use shall be 
continued or discontinued is an administrative and not a judicial ques: 
tion; it belongs to the school authorities, not to the courts. 


“The motion for a rehearing is overruled and the judgment here- 
tofore rendered is adhered to.” 


The mandate issued by the Supreme Court to the District 
Court said: 


“Now, therefore, we command you, immediately upon the receipt 
of this writ, that you cause and require the teacher employed by you 
to teach the school in said District No. 21 in said Gage County, Ne- 
braska, to discontinue the practice and refrain from engaging in exer- 
cises consisting of reading passages from the Bible to the pupils in 
said school and singing religious hymns in said school from the book 
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called “Gospel Hymns” and from the book called the “Pentecostal Hymn 
Book” and the offering of prayer to the Diety in said school during 
school hours; and that this writ and the commands thereof be inter- 
preted in the light of an opinion filed in said cause on October 10, 1902, 
as stated in the syllabus of said opinion, a certified copy whereof is 
attached hereto and made a part hereof and a subsequent opinion filed 
by the Court in said cause on January 21, 1903, a certified copy whereof 
is attached hereto and made a part hereof.” 


You will see that in this case the teacher was by order 
of the court forbidden to read the Bible along with being 
forbidden to conduct the singing of religious hymns and 
the offering of prayers during school hours, the Supreme 
Court intimating that reading from the Bible alone with 
no comment being made upon it was not unlawful. 


Since it might in the future become our statutory duty 
to assist in an action of mandamus or similar action, such 
as the case discussed we cannot declare that the reading 
of the Bible in the public schools is lawful. However, 
it is the opinion of this department that the Supreme Court 
would in a case such as you describe follow the opinion 
written by Judge Sullivan and hold that the reading of the 
Bible with with no comment upon it is not unlawful. If 
your association desires to have this question of law settled, 
we would advise you to bring or have brought an action to 
settle the same. 


Hoping that this answers your inquiry, we are, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8. REED, 
September 7, 1921. Assistant Attorney General. 
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Schools—Religion 


School board cannot introduce religious instruction into public schools. 
Hon. J. M. Matzen, State Superintendent, State House, 
Lincoln, Nebr. 


Dear Sir: As Chapter 53 of the Laws of 1921 provides 
that in city school districts children of not less than seven 
or more than sixteen years of age must attend school 
regularly for the entire time in which the schools are in 
session, it is our opinion that the school board has really 
no authority to excuse certain children from school at def- 
inite periods to receive religious instruction in churches. 


Of course, the proposed religious instruction is an 
excellent thing, but it should not be linked with the 
public school system. The proposed religious instruction 
should be entirely voluntary and held at times outside 
of the regular school hours. 


Bible study in the public schools is a different propo- 
sition. Bible study is valuable from, a literary, historical 
or philosophical standpoint, entirely apart from its religious 
aspect. Probably a school board could establish a course 
of Bible study and give credit for the.same as a part of 
the school curriculum. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
January 12, 1922. Assistant Attorney General. 
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Schools 


Gross misdemeanors and persistent disobedience are the only grounds 
for suspension or expulsion from school. Suspension may not be 
for a longer period than the term. 


Hon. John M. Matzen, State Superintendent, State Louse, 
Tincoln, Nebr. 


Dear Sir: This department is in receipt of your letter 
from R. J. Barr of Grand Island. Mr. Barr inquires as to 
whether or not a certain regulation adopted by their board 
of education will stand the test of law. The regulation 
provides that a student must pass in at least three subjects 
in addition to the required work in gymnasium during each 
and every semester in the high school or he will be placed 
on probation at the beginning of the following semester. 
Failure to maintain a passing grade in three subjects 
during the probation semester will result in his being 
suspended from school. The regulation also provides that a 
pupil dropped from school on account of poor work will 
not be reinstated before one semester has elapsed after 
the close of the semester in which he was dropped, and 
other like provisions asset out in the regulation in Mr. 
Barr’s letter. 


It is the opinion of this department that the regula- 
tion as a whole cannot be supported by the law. Section 
6785 of the Revised Statutes of Nebraska for 1913, provides 
that pupils may be suspended or expelled only in cases of 
gross misdemeanors or persistent disobedience upon the part 
of the student. That seems to be only statutory grounds 
provided for suspension or expulsion. This section further 
provides that such suspension shall not extend beyond 
the close of the term. Henée, under the law, it is prohibited 
to extend the suspension beyond the close of the term at 
which the penalty of suspension is inflicted. 


It further seems to us that gross misdemeanors and 
persistent disobedience are the only grounds for suspension 
and expulsion, and mere failure to pass in three subjects 
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is not a statutory ground. Of course, if the failure to 
pass in the three subjects is due to some gross misdemeanor 
or persistent disobedience of the student, as it usually is, 
the student might be suspended or possibly expelled; not 
because of failure to pass in the studies, but on account 
of the gross misdemeanor or persistent disobedience. 


We trust the foregoing fully answers your inquiry. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. - 


By C. L. DORT, 
December 22, 1921. Assistant Attorney General. 


Schools 
Golda Morter, Harrison, Nebr. 


Dear Madam: There is no statute defining school 
hours as being from 9 o’clock A. M. to 4 o’clock P. M., and 
if the work which the school board asks you to do after 
4 o’clock is a reasonable incident to school work and is 
not without the scope of the contract- which you entered 
into, then it is the opinion of this department that the 
school board is within its rights in asking you to teach 
athletics after 4 o’clock in the afternoon. 


Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
September 30, 1922. Assistant Attorney General. 
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Schools—Warrants 


The law does not forbid the payment of semi-annual interest on school 
warrants. 


Mr. C. L. Trombla, University Place, Nebr. 


Dear Sir: With reference to your question as to 
whether you can legally pay semi-annual interest on school 
warrants issued in your district: 


Under date of October 22, 1920, Judge J. B. Barnes 
advised you on this matter as follows: 

“If there are no funds in the treasury with which to pay these 
warrants when issued and delivered, they can be registered for payment 
and paid in the order of registration. These warrants draw interest by 
law at the rate of 7% per annum from the date of registration until 
they are paid, and we know of no provision by law which would 
authorize and guarantee the payment of interest semi-annually. There- 
fore, we would not advise you to make such a guarantee, as that promise, 
if made, might have to be redeemed by the Board making the guar- 
antee.” 


To the above I can only add that while I would seri- 
ously question the advisability of guaranteeing semi-annual 
payment, I have found no provision of law which specific- 
ally forbids semi-annual payment of interest. While as a 
general practice I would strongly urge against the making 
of semi-annual payments, I would suggest that in an 
emergency such semi-annual payments might be justified, 
in order to enable the Board to place the warrants which 
they otherwise could not do. 


I return herewith the two blanks which Mr. Roper 
handed me this morning. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By JACKSON B. CHASE, 
“March 4, 1921. Assistant Attorney General. 
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Soldiers’ Relief Fund 
Expenditures permitted under Service Men’s Relief Act. 


Mr. Frank B. O'Connell, Department Adjutant, American 
Legion, 314 Richards Block, Lincoln, Nebr. 


Dear Sir: At the present time we are both unwilling 
and unable to attempt a comprehensive definition of the 
words “care or relief” used in Section 2, Chapter 40 of the 
Laws of 1921, the Service Men’s Relief Act. It would 
seem that these words would permit expenditures for rent, 
shelter, and fuel for ex-service men, coming within the 
provisions of the Act. 


The Act itself is not intended as a substitute for a 
pension or to proyide anything except temporary assistance 
to deserving ex-service men pending the time when they 
receive the compensation from the Federal Government to 
which they are entitled. The Act was passed to afford 
relief in the needy cases, which were attracting public 
attention. 

I would suggest that bearing this principle in mind 
in doubtful cases you communicate with Land Commissioner 


Swanson, Secretary of the Board of Educational Lands 
and Funds. 


It is our opinion that the Act does not permit loaning 
of funds to ex-service men. 
Very truly yours, 
CLARENCE A. DAVIS, 


Attorney General, 


By MASON WHEELER, 
August 29, 1921. Assistant Attorney General. 
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State Seal 


State Seal Commission’ may recommend adoption of new state seal but 
cannot supplant present seal without legislative sanction. 


Mr. Geo. A. Williams, President State Seal Commission, 
Fairmont, Nebr. 


Dear Sir: Replying to your letter of August 30 as to 
the construction of House Roll 571, providing for a state 
seal and banner, in our opinion. the “adoption of a new 
seal will not affect present notarial seals. Section 5521 
providing for notarial seals specifies that every notary 
shall provide himself with a seal upon which shall be 
engraved “notarial seal,” the name of the county for which 
he was appointed and commissioned, the word “Nebraska” 
and at his option his name and the:date of expiration of 
his commission. Section 5527 provides that no notarial 
acknowledgment shall be defective for the reason that the 
seal of the notary contains surplus matter or matter differ- 
ing from the statutory requirements. There is no provision 
that the seal of the notary must conform to or include 
the state seal. 


As to the time when the new seal becomes the official 
seal of the state, it may be interesting to note that House 
Roll 571 of the 1921 Session provides for the creation 
of a state seal and banner and for a commission to secure 
and select designs for the same and to report the same 
to the Governor on or before January 1, 1922. No pro- 
vision is made for the official approval of such design. 


An act approved June 15, 1867, officially adopts the 
present seal as does Section 5569, Revised Statutes for 1913. 
These statutes officially adopting the present seal are not 
repealed or affected by House Roll 571 and in our opinion 
the present seal of the state remains the official seal of the 
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state until these acts are repealed or until a new seal is 
specifically approved by the legislature. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
September 2, 1921. Assistant Attorney General. 


State Treasurer—Certificate of Deposit 


State Treasurer may take the certificate of deposit as evidence of deposit 
of state funds in banking institutions. 


Mr. Harry S. Byrne, Resident Manager, Fidelity & Deposit 
Co., of Maryland, 326 City National Bank Bldq., 
Omaha, Nebr. 


Dear Sir: I believe that you are unnecessarily ex- 
ercised in your thought that the deposit of state funds by 
the state treasurer in various banks evidenced by certificates 
of deposit is illegal or unusual. 


Section 6655 of the Revised Statutes provides: 


“The state treasurer shall deposit and at all times keep in deposit 
for safe keeping in the state or national banks * * * the amount of 
money in his hands belonging to the several current funds in the state 
treasury *.-*:.%" 

The fact that the deposit in the bank is evidenced by 
a certificate does not affect its character as a deposit. 


In Iams y. Farmers State Bank, 101 Neb. 778, which 
I assume is the case you refer to when you say that the 
owner of a certificate of deposit is not entitled to the protec- 
tion of the bank guaranty law, the Supreme Court held that 
a deposit evidenced by a certificate drawing 5% upon which 
there was paid an additional 1% interest was not a deposit 
entitled to the protection of the guaranty law. Section 27 
of the act specifically prohibits any bank from paying di- 
rectly or indirectly a greater rate on deposits than 5% per 
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annum. Of course, under the banking law any deposit. 
upon which is paid a greater sum than 5% per annum is 
an illegal deposit and not entitled to the protection of 
the guaranty fund. The case is no authority for the propo- 
sition that the guaranty fund does not cover certificates 
of deposit, and in our opinion the guaranty fund does cover 
certificates of deposit. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
January 13, 1922. Assistant Attorney General. 


Streams—Public Health 


Straightening a stream does not change its status, as a public stream 
and incidental legislative regulation is not affected thereby. 
Whether or not disposal of sewage in such a stream constitutes a 
nuisance is a question of fact. 


Department of Public Welfare, Bureau of Health, State 
House, Lincoln, Nebr. 
Attention: Mr. R. N. Tracy 


Gentlemen: Under date of June 8th, vou have written 
this Department inquiring as to the manner of disposal 
of sewage. Evidently this refers to disposal by the City 
of Syracuse, Nebr. 


Section 8845 of the Revised Statutes of 1913 provides 
that no water-course, stream or water shall be corrupted, 
or rendered unwholesome or impure. 


This question is one concerning which the authorities 
are somewhat in dispute in different states. The general 
rule is laid down in 9 Ruling Case Law, page 675 and 
following, and seems to be to the effect that if it is merely 
disposal of surface waters, that the municipality can dis- 
charge surface waters into the stream. If the sewage is 
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sufficient’ in amount to pollute the stream and to amount 
to a nuisance, it becomes a question of fact to be determined 
upon the facts of the particular case. 


There seems to be but a few cases on this subject 
in the State of Nebraska. Some of the earlier cases, 
including Barton y. Union Cattle Company, 28 Neb. 350 
are to the effect that where the water of a running stream 
is befouled or polluted, rendering the water unfit for use, 
a continuance of the actions may be proceeded against at 
the suit of the injured party. 


This case and others to the same effect, as cited in the 
case of Todd vy. City of York, 3 Nebr. Unof. Reporter, 763, 
hold that an injunction may lie to restrain the emptying 
of sewage into a stream, but in this case also the court 
held thet it was a question of fact in each case, and in that 
particular case the facts’ were found against the City of 
York and its action was determined to be a nuisance and 
the action of the city was restrained. 


Practically the same rule is laid down in the case 
of Abraham vy. City of Fremont, 54 Neb. 391. 


Hence it is the opinion of this Department that straight- 
ening the course of a running stream does not change 
its status as a public stream subject to regulation by the 
Legislature as to its use. Whether or not the disposal of 
sewage into this stream would be a violation of the law 
would depend entirely upon the amount of sewage so 
disposed of and whether or not the stream could carry 
it off without there being a resulting nuisance to other per- 
sons who have riparian rights along the stream. 


-If the disposal of the sewage in this manner should 
result in a nuisance, it is our opinion that an action of 
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injunction would ie to restrain the municipality from 
maintaining the nuisance. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By G. L. DORT, 
June 11, 1921. Assistant Attorney General. 


Sunday Laws—Dancing 


A dance on Sunday night (except cities of the metropolitan class, having 
a public welfare board), which is open to the public is illegal al- 
though conducted under the guise of a club. 


Mr. Charles L. King, Deweese, Nebr. 


Dear Sir: Referring to your letter of August 9, 
you are advised that in our opinion a dance may be a 
public dance within the meaning of the Statute mentioned 
in our letter of August 1, even though the same is carried 
on under the subterfuge of being a club dance. 


Our understanding of the statute is that if a dance 
is open to the public, that the subterfuge of part of the 
admission being designated as a membership fee is imma- 
terial. In other words, if a dance is conducted on Sunday 
which is open to the public, we believe that the same is 
prohibited by law and punishable under Chapter 141 of the 
1919 Session Laws. We are sure that a court would sustain 
a prosecution against persons engaged in a dance run under 
the guise of a club dance when membership in the club was 
open to all who cared to come to the dance on any partic- 
ular Sunday night and be admitted by paying a fee al- 
though part of such fee was designated as a membership 
fee. 


This same scheme of evading the law has been tried 
in various places over the state, but this defense has availed 
them nothing except where the dance in question was ac- 
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tually a private dance and not a mere subterfuge. We agree 
with your remarks concerning public dances conducted on 
Sunday nights and know very well that they are con- 
ducive to no good. 


Very sincerely yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CHARLES 8S. REED, 
August 11, 1922. Assistant Attorney General. 


Sunday Laws—Baseball 


Sunday baseball may be played outside corporate limits of munici- 
palities only upon authority of the county board expressed by 
resolution. 


Mr. P. D. Fleming, Wilsonville, Nebr. 


Dear Sir: The Attorney General is in receipt of your 
letter of April 25th concerning the question of playing base- 
ball on Sunday in territory outside of the cities and villages 
in your county. 


This question is covered by Section 8802 of the Revised 
Statutes of Nebraska for 1913, as amended by Chapter 141, 
page 319, of the Laws of Nebraska for 1919, which provides 
that in cities and villages such games may be authorized 
by a majority of the electors of such city or village, voting 
at a general or special election for that purpose. In the 
several counties of the state, outside of the corporate limits 
of the cities and villages therein, such games may be author- 
ized by the county board, and the authority therefor shall 
be in the form of a resolution duly passed by the county 
board. 


This seems to be the only authority for permitting 
the playing of baseball on Sunday outside of the corporate 
limits of a city or village, and it must be by resolution 
passed by the county board. The petition is not provided 
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for by the statutes, but it may be presumed that a person 
or number of persons desiring to play a competitive game 
of baseball outside of the corporate limits of a city or 
village would make some application to the county board 
for such permission. The statute does not seem to state 
that the county board may authorize the playing of baseball 
generally except outside the corporate limits of cities and 
villages. 


We believe that this answers your question. 


Concerning the matter of what action you might take 
to bring pressure to bear on the board or to oppose the 
movement for Sunday baseball, we are not in a position 
to advise you for the reason that so long as the inhabitants 
of this state stay within the provisions of the laws of the 
state, it is not the duty of the county attorney nor of this 
office to take a partisan view of any matter. 


We have quoted the section of the statutes applicable 
and you will undoubtedly be able to determine whether or 
not the statute is complied with. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
April 28, 1921. Assistant Attorney General. 


Taxation—Counties 


Emergency bridge levy not included in 8.5 county mill levy limitations. 
(See other opinion) 


W. P. Cowan, Esq., County Attorney, Stanton, Nebr. 


Dear Sir: House Roll 127, passed by the 1921 legis- 
lative session, limits the tax levy to 35¢ per $100 actual 
valuation “for county purposes”, this being a 3.5 mill levy. 


In addition to this 3.5 mill levy, the statute specifically 
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authorizes a levy of not more than one mill for the payment 
of indebtedness existing at the time of the adoption of the 
present Constitution, January 1, 1921. 


Section 3001 of the Revised Statutes of 1913, providing 
for an emergency bridge fund and authorizing a levy of 
one mill for this fund, was not amended or affected by 
House Roll 127. Section 3001, in our opinion, distinguishes 
between the emergency bridge fund and the annual levy 
for county purposes, and as we construe said section, the 
emergency bridge levy should not be included in the levy 
for county purposes, or in the 3.5 mill limitation. 


The county levy is made up as follows: 


County Judge Fund.....:..... 2.2 mills 
County Road Fund...........: 1.1 mills 
Mothers’ Pension.............. 1 mill 
Soldiers; Rehefs ee. 1 mill 


constituting a 3.5 mill levy. In addition, there may be 
lawfully levied, one mill for old indebtedness and one mill 
for the emergency bridge fund. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER. 
June 27, 1921. Assistant Attorney General. 


Taxation—Religious Institutions 


Real property purchased in anticipation of religious use but not actually 
used for religious purposes is not exempt from taxation. 


Mr. J. H. Berryman, County Judge, Bassett, Nebr. 
Dear Sir: You ask in your letter of May 27, whether 


real property purchased by a church for the purpose 
of building thereon a church, is subject to taxation. 
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In our opinion it is. The only exemptions from taxation 
are those specified in Section 6301, R. S. 19138. The 
religious exemption exempts “Such other property as may 
be used exclusively for agricultural or horticultural so- 
cieties, for schools, religious, cemetery, and charitable pur- 
poses.” The land referred to was purchased with the ex- 
pectation of using it for religious purposes. It is not now 
used for religious purposes, and is not entitled to the re- 
ligious exemption, and will not be until it is used for 
religious purposes. 


No other construction would permit a church to pur- 
chase property hoping to build thereon and to hold it tax 
free for a number of years, and at the end of this period 
to sell it at perhaps an enhanced value. In our opinion 
the religious exemption only applies to exemption for 
religious purposes. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. — 


By MASON WHEELER, 
May 31, 1921. Assistant Attorney General. 


Taxation—Schools 
Time within which school levy may be extended on tax lists. 
George C. Porter, Esq., Morrill, Nebr. 


Dear Sir: In respect to the situation in School 
District 11, Scotts Bluff County, Nebraska, I under- 
stand that a meeting has been called for August 26, under 
the provisions of Senate File No. 220, 1921 Legislative 
Session to authorize a levy of one hundred mills. The 
statute provides that if sixty per cent of the votes cast 
at such election are in favor of the increased levy that 
the Board (School Board) may make the levy at a 
special meeting called for the purpose. 
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Section 6456, Revised Statutes, 1913, as amended by 
Chapter 109 of the Laws of 1915 provides that after the 
County Board makes the levy subsequent to the notice 
from the State Board of Equalization that, “Any taxes 
regularly voted, and certified to the County Clerk after 
the County Board shall have made such levy and before 
the County Clerk shall have completed the tax list, shall 
be levied by the County Clerk, if within the limit of the 
law, and extended upon the tax list the same as if levied 
by the County Board.” I know of no fixed time when 
the County Clerk shall complete his tax list and I see 
no legal difficulty in his holding the list open to receive 
the returns of the election on August 26. 


If the amount of the levy for School District No. 11 
is determined by the vote of the district the County 
Board has no function in the matter whatever. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
August 12, 1921. Assistant Attorney General. 


Taxation—Banks 


Real property of national banks in hands of receiver is subject to local 
taxation; personal property is not. 
(See other opinion) 


A. BE. Warren, Esq., County Attorney, Sidney, Nebr. 


Dear Sir: It appears from your letter of November 
17th that a national bank at Sidney failed in May, 1921, 
after the assessment, but before the tax levy had been made. 
By the express provision of the National Banking Act, real 
estate owned by national banks is subject to taxation by 
local authorities. 
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Tirst National Bank of Albuquerque y. Albright, 
208 U. 8. 548. 


McCullough vy. Maryland, 4. Wheaton, 316. 


The personal property of an insolvent national bank 
in the hands of a receiver is exempt from taxation. 


Rosenblatt v. Johnston, 104 U. S. 462. 


This is not because of the receivership, but because of 
the provisions of the Banking Act. 


To quote from the authorities: 


“The appointment of a receiver and the taking of property into the 
hands of the court or its officers does not withdraw it from taxation. 
It remains subject to assessment and to the payment of all legal taxes 
thereon while in custodia legis to the same extent as it was when in 
the possession of the owner.” 


Clark on Receivers, Par. 827. 
Coy v. Title Guaranty & Trust Co., 220 Fed. 90. 
Circuit Court of Appeals, 9th Circuit. 


When a receiver is appointed for a national bank, | 
he merely takes all the assets for purposes of administration, 
subject to all existing claims. The real estate itself is sub- 
ject to taxation in whosesoever hands it comes. It does not 
become the property of the government by the appointment 
of a receiver, and when disposed of by the receiver, must 
be sold subject to taxes. It would perhaps be a more 
orderly way to file a claim for these taxes with the receiver 
rather than to attempt to sell the property at tax sale. The 
mere fact that the property is in the possession of a receiver 
does not exempt it from taxation. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
November 22, 1921. Assistant Attorney General. 
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Taxation—Banks 


Live stock owned by a bank should not be assessed as part of its capital 
stock. 

The assessment of real estate belonging to a bank depends upon the 
nature of ownership. 


Mr. D. T. Heynen, County Clerk, Kimball, Nebr. 

Dear Sir: Referring to your letter of July 6 you 
are advised that it is the opinion of this department that 
farm machinery and live stock owned by a local bank should 
be assessed as tangible property and not as a part of the 
capital stock of the bank. 

As to the real estate, this depends upon the nature and 
the method of ownership. The Banking Act itself does not 
permit banking institutions to hold real estate in excess 
of one-third of the paid up capital and further provides that 
if any real estate should be conveyed to the bank for debts 
to the bank, that the bank shall hold it only for a limited 
time. If the real estate owned by the bank in question 
is real estate which is purchased by a part of the capital 
stock and is an investment of the capital stock proper, it 
should be assessed as a part of the capital stock. However, 
if it is real estate which is owned by the bank or an officer 
of the bank and has been taken as security for debts and 
was the result of the investment of the depositor’s money, 
then it should be assessed as real estate and not a part 
of the capital stock. 

The revenue law specifically says that liens or interest 
in real estate less than a fee title, and held as security for 
loans, shall not be deducted in capital stock assessment. It 
is impossible for me to decide in which class the real estate 
to which you refer falls, but no doubt you can determine 
this knowing the facts in each case. 

Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney Genera!. 
By CHARLES 8. REED, 
July 13, 1922. Assistant Attorney General. 
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Taxation—Banks 


When the capital stock of a bank is worthless its assessment should be 
limited to the value of the real estate and tangible property belong- 
ing to the institution. 

The only remedy in case of over valuation is an objection before the 
county board of equalization. ; 


Mr. W. F. Parker, Receiver, Brown County Bank, Long 
Pine, Nebr. 


Dear Sir: You ask whether there is any legal way 
by which taxes of an insolvent bank could be evaded. In 
answering your question I will say that the Supreme Court. 
has held that the statutory provisions relative to the tax: 
ation of banks in this state is a provision not for taxing 
the corporations therein named on their capital stock, 
but for taxing the shareholders upon the value of stock 
held by them. (70 Neb. 529.) 


This being true, the real and ultimate fact to determine 
is the real value of the capital stock. This wou!d be de- 
termined by ascertaining the value of the capital stock, if it 
has any value, and deducting the real estate which is other- 
wise assessed, and the personal property, if it is otherwise 
assessed. If you had found the capital stock to be worth- 
less, then your assessment should have been limited to the 
value of ‘the real estate and tangible property belonging 
to the institution. 


It would seem from your letter that the return made 
out by you was entirely too large and you should have 
appeared before the county board of equalization asking 
that body to change the assessed valuation. As it now 
stands, the county board of equalization has made their 
levy upon the returned schedule. 


The only possible remedy which I could suggest would 
be to pay the tax under protest as provided by Section 
6491 of the 1913 Revised Statutes. However, even then 
T am of the opinion that you would not be successful. Ac- 
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cording to that section, the only ground for refunding 
of taxes paid under protest is for property which was not 
liable for taxation,—that is churches, ete., and second, in 
the case of an illegal or unauthorized levy. It appears to 
me as though your situation does not come within either 
of these provisions. 


This same question was presented to the Lancaster 
Board of Equalization in the case of the American State 
Bank of this city, the board holding that they had no 
authority to refund the taxes paid by this bank. It is very 
likely that if the county board of equalization would refund 
the taxes which have been paid by you, they would be 
personally liable on their bonds. Certainly they could 
not refund the taxes Jevied upon the tangible property of 
the Brown County Bank. 


You will understand that this is merely our opinion 
of what the court would hold, since no Nebraska case is 
authority for the proposition that taxes paid under protest 
may be refunded when the assessed valuation was too large. 
There are cases which are authority for the proposition 
that injunction will not lie to restrain collection of taxes 
unless the same have been levied for unauthorized or illegal 
purposes, or where the assessment is void. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 


CLARENCE A. DAVIS, 
, Attorney General. 


By CHARLES S. REED, 
September 24, 1921. Assistant Attorney General. 
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Taxation—School Lands 


Taxation of school land leases. 
EL. G. Meredith, Esq., Bushnell, Nebr. 


Dear Sir: Replying to your letter of November 28 ad- 
dressed to the Land Commissioner and referred to us for re- 
ply, I assume you refer to the assessment of a lease for 
school land as a personalty and to the tax levied thereon. 


If less than the actual rental value is paid on a school 
lease, the lease itself has some value as personal property, 
and as such may be assessed and taxed. In ordinary farm 
leases the full rental value is paid by the lessee, and conse- 
quently the lease in itself is worth nothing. Because of the 
low rental in school leases a different rule applies. 


If a tax is not paid on school leases, the lease can be 
sold to the highest bidder, just as other personal property, 
upon which no tax is paid can be sold. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
November 28, 1921. Assistant Attorney General. 


Taxation—Counties—Bridge Fund 


Funds derived from one mill levy to pay existing indebtedness cannot 
be lawfully diverted to emergency bridge work. 


Department of Public Works, Brownell Block, Lincoln, 
Nebr. 
Attention: George K. Leonard 
Gentlemen: The funds derived from the one mill levy 


for existing indebtedness must be used for the payment of 
cxisting indebtedness and cannot be diverted for emergency 
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bridge work. To permit such a diversion would upset the 
whole scheme of limitation on county levies. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
October 28, 1921. Assistant Attorney General. 


Taxation—Irrigation—School Lands 
State school lands cannot be taxed to support irrigation projects. 


Dan Swanson, Esq., Commissioner of Public Lands and 
Buildings, State House, Lincoln, Nebr. 


Dear Sir: I understand that the north half of the 
northeast quarter of Section 11, Town 20, Range 51, a 
parcel of land belonging to the State of Nebraska, as a part 
of its school lands is included in an irrigation district 
either formed or about to be formed in Scotts Bluff County, 
Nebr. 


After an examination of the statutes relative to the 
formation of irrigation districts, Sections 3457 to 3528 of 
the Revised Statutes of 1913, it is our conclusion that it 
never was the legislative intention to include state land 
in such districts, without the consent of the state. Section 
2472, as amended by Chapter 80 of the Laws of 1917, pro- 
vides that the leasehold interest of the tenant. may be 
assessed for irrigation purposes when the title to the land is 
in the state, and Section 3477, as amended by Chapter 69 
of the Laws of 1915, provides for the disposal of such 
leasehold interest when the assessment is not paid. Section 
3478, as amended by Chapter 80 of the Laws of 1917, 
permits the assessment to be protested when title rests 
either in the state or in the federal government. The 
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Act nowhere provides a method of collecting the assessment 
from the state. 


There is no legal objection that I can see against the 
state entering into the district, but the only way in which 
the assessment can be paid, is by a future legislative 
appropriation. If, in your judgment, it is not wise to 
have this portion of the school land included in the irri- 
gation district, I would suggest that the district be so 
formed or altered as to exclude it under the provisions of 
Sections 3491 and 3404 to 3507 inclusive. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
June 28, 1921. Assistant Attorney General. 


Taxation—Schools—Bonds 


Limitation upon issuance of warrants to finance current expenditures of 
school district. 


Hon. John M. Matzen, State Superintendent, State House, 
Tincoln, Nebr. 


Dear Sir: In reference to the letter of Mr. E. W. 
Rossiter, dated October 8, it appears that the Winnebago 
school has an outstanding indebtedness evidenced by regis- 
tered warrants amounting to $19,000, that there will be 
approximately $4,000.00 available for the payment of the 
warrants when the 1920 taxes are in, leaving the district 
with an outstanding obligation of approximately $15,000.00. 

Section 962, Revised Statutes, 1913 prohibits the 
County Board from issuing warrants in excess of 85% 
of the tax levy. This limitation does not apply to ‘school 
districts, and we are unable to find any statutory limitation 
upon the amount of warrants that school districts can 
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issue, consequently in our opinion the outstanding warrants 
are not void, but if they represent an obligation incurred 
by the district they should be paid. 


The whole situation is discussed in State ex rel 
Collins y. Gardner, 112 N. W. 373, and it is there held that 
the total amount of the current taxes need not be applied 
upon outstanding warrant indebtedness, but that the school 
should be administered in as economical and businesslike 
manner as possible, and as much of the revenue as possible 
should be applied on the outstanding indebtedness without 
closing the schools. A school district should be managed 
just like any other business. The expenditures should be 
kept within the receipts. The unfortunate situation in Mr. 
Rossiter’s district is probably due to extravagant expendi- 
tures in the past. Sufficient funds from the 1920 and 1921 
tax levy may be retained to continue the operation of the 
schools. The balance should be applied to the outstanding 
indebtedness and such administration of the funds may be 
compelled by mandamus. 


The district cannot compromise the outstanding indebt- 
edness by a bond issue. Section 402, Revised Statutes, 1913, 
as amended in 1921 relating to compromised bonds does not 
authorize the compromising of outstanding warrants. (State 
v. Moore, 45 Neb. 13.) The only remedy for this district 
is to continue an economical and businesslike administra- 
tion of the school, which Mr. Rossiter is well fitted to direct. 
Further issuance of warrants will only make the situation 
worse. 

Very truly yours, 
_ CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
October 12, 1921. Assistant Attorney General. 
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Taxation—County Treasurer—Checks 
Payment of irrigation levies by installment, payment by check. 


H. J. Curtis, Esq., County Attorney, Garden County, Osh- 
kosh, Nebr. 


Dear Sir: According to Sections 3475, 3477, 3482, 
3486, Revised Statutes, 1913, irrigation levies are collected 
in the same manner as other real estate taxes, and if it is the 
custom in your office to permit a taxpayer to pay a certain 
portion of his real estate taxes, the same rule would apply 
to his irrigation taxes, but if you require the taxpayer 
to pay all of his taxes or none, irrigation taxes should 
not be accepted separately from other real estate taxes, 


The difficulty mentioned in the second paragraph of 
your letter where a man gave an unsigned check in payment 
of taxes , and after he acquired a receipt declined to. sign 
the check could have been obviated by the County Treasurer 
using reasonable business discretion in looking at checks 
before he takes them. I do not think the action of the tax- 
payer could be made the basis of a criminal prosecution 
under Section 8874, Revised Statutes, 1913, unless the tax- 
payer at the time he delivered the check made some 
specific representation that it was a good check apart from 
merely handing it over. The practical remedy is to treat 
the taxes as unpaid, and collect them by a distress warrant. 
A receipt is not absolute evidence of payment and can 
always be explained. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
February 5, 1921. Assistant Attorney General. 
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Taxation—Agricultural Societies 


An agricultural society must be organized and the fact of its organiza- 
tion certified to the county clerk in accordance with Section 6, Com- 
piled Statutes, 1922, before the county board makes its levy, in 
order to receive the benefit of the levy therein provided. 


Mr. Wm. ©. Oelkers, Orleans, Nebr. 


Dear Sir: You ask concerning the legality of a levy 
for the county agricultural society being made where the 
county fair association was not organized and that fact 
that its organization, etc., was not certified to the county 
clerk before the county board made their levy. It is the 
opinion of this department that the levy for the agricul- 
tural society should not be a part of the general fund and 
that therefore, if the levy cannot be legally made expressly 
for the agricultural society it cannot be paid out of the 
general fund. 


It is the opinion of this department that if the County 
Board does not wish to make this levy under the circum- 
stances stated in Paragraph 1 that they cannot be com- 
pelled to do so. 


As to the question of whether they can legally make 
the levy at this date should they desire to so do there is a 
division of opinion in this department. It is my 
opinion and the opinion of the majority of the 
members of this department that the County Board 
cannot legally make the levy at this time since 
Chapter 5 of the 1921 Session Laws has not been strictly 
complied with. That is, we are of the opinion that the 
organization must be in existence and must have certified to 
the County Clerk, ete., before the County Board makes 
their annual levy. However, one member of this department 
is rather of the opinion that Section 6456 of the 1913 
Revised Statutes as amended on page 599 would authorize 
the County Clerk to make the levy and extend the same 
upon the tax list. This section reads in part: 
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“Provided any such taxes regularly voted and certified to the County 
Clerk, after the County Board shall have made such levy and before 
the County Clerk shall have completed the tax list shall be levied by 
the County Clerk, if within the limit of the law and extended upon the 
tax list the same as if levied by the County Board.” 


However, it is the opinion of the majority of the 
members of this department that notwithstanding this sec- 
tion, the organization of the County Agricultural Society 
and certification to the County Clerk was made too late to 
entitle your association to a levy for this year. 


This is a matter which should be taken up with your 
County Attorney and you understand that our opinion 
would be in no way binding upon the court but it is 
simply our opinion of what the court would hold in the 
event an objection was made to levying the tax under 
circumstances stated in your inquiry. 


Hoping this answers your inquiry, I am, 
Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8. REED, 
September 12, 1921. Assistant Attorney General. 


Taxation 


Under certain circumstances amounting to removal, ete., as prescribed 
by statute, personal taxes may be collected in the manner provided 
for collection before the taxes have become a lien: : 


Mr. W. H, Osborne, Tax Commissioner, Lincoln, Nebr. 


Dear Sir: Responding to your inquiry of January 
24 inquiring whether or not the county treasurer has a 
right to issue a distress warrant for collection of taxes 
on personal property prior to the tax becoming a lien on 
them November first and prior to February first, we re- 
spond as follows: 
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You refer to a specific case wherein cattle shipped into 
a county in the spring and are assessed as of April first, 
are permitted to graze during the summer and shipped 
out prior to November first following. Under such circum- 
stances it would appear that the taxes had not yet become 
a lien upon the cattle before the same were sold and that 
there would be no lien to follow the property but that all 
that would remain would be a claim for taxes against the 
person against whom the taxes were assessed. 


It seems logical to believe that the Legislature did not 
overlook the possibility that the state and counties might 
lose taxes under such circumstances to which the taxing 
power would be entitled. Our Legislature has provided 
by Section 6323 and Section 6324, Revised Statutes of Ne- 
braska 1913, for action to be taken by the county treasurers 
in case of emergency arising under these sections. Section 
6323 seems to refer specifically to the property of the tax- 
payer seized by legal process so that an insufficient amount 
of property is left to pay the taxes of the taxpayer. Sec- 
tion 6324 provides that if the county treasurer obtains 
knowledge of the fact that the taxpayer is making or 
attempting to make any sale or there has been a levy of 
attachment or a removal, it then is the duty of the county 
treasurer to immediately proceed with the collection of the 
tax as provided by law. This indicates that the tax 
shall under such circumstances be considered as due and 
payable and while there is no lien against the specific 
property, nevertheless there exists a right to collect the 
tax against any personal property of the taxpayer. Fol- 
lowing the language of this section of the statutes it would 
therefore appear that the county treasurer in the manner 
provided by law could issue a distress warrant for the 
collection of the tax and could proceed to seize in the man- 
ner provided by law a sufficient amount of the taxpayer’s 
property to make the tax. The seizure should not include 
more property than is absolutely necessary for the payment 
of the tax. We would also suggest that the county board 
authorize the county treasurer to proceed with the col- 
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lection of the tax if possible to give such authority before 
action is required. 


The sections above referred to undoubtedly refer to 
sales, seizure under legal process and removals in cases 
where the taxpayer would have no other property out 
of which the tax might be collected. We would therefore 
suggest that if there is other personal property than that 
which is about to be sold or removed out of which the tax 
can be made when it becomes delinquent, probably it was 
not the intention of the Legislature that these sections 
would apply except in cases of emergency provided by 
these sections. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
January 24, 1922. Assistant Attorney General. 


Taxation—County Board of Equalization 


The power of the county board to sit as a board of equalization ceased 
on July 10, 1921. 


Mrs. Mabel Thompson, County Treasurer, Bridgeport, Nebr. 


Dear Madam: I understand from your statement that 
the county board of Morrill county attempted to sit as a 
board of equalization on July 18, 1921, and at that date 
proceeded to equalize the tax list, changing the valuations 
as fixed by the local assessors. It is well settled that the 
power of the county board to function as a board of equali- 
zation ceased on July 10, 1921. 


Section 6437, Revised Statutes, 1913; 

Sumner & Co. y. Colfax County, 14 Neb. 524; 

Farmers Co-operative Creamery & Supply Co. v. 
McDonald, 100 Neb. 33. 
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Therefore, any action taken by the county board after 
July 10, 1921, as to equalizing, is null and void and should 
be disregarded. This I understand was the holding of the 
district court in the two cases already brought, and it is 
unquestionably correct. 


In our opinion you are justified in, and it is in fact 
your duty, to disregard the attempted equalization of the 
county board, and the tax should be collected upon the 
assessment as fixed by the local assessors before the county 
board attempted to equalize. We think you are justified 
in taking this action without any court decision, but should 
an action be brought by a taxpayer, it would be simple 
to ask for a general decree setting aside the attempted 
equalization throughout the county. 


All unpaid taxes should be adjusted upon the local 
assessments. If a tax has been paid upon the figures of the 
county board’s equalization and such figure is in excess 
of the local assessment, a taxpayer, if he paid without pro- 
test is simply “out of luck”. There is no legal way in 
which he can recover the excess tax. On the other hand, 
if he had paid less than the figure fixed by the local assessor, 
the difference is a lien upon his property. 


There is no legal way that we know of to change levies 
which are based upon the equalization figures. 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
May 9, 1922. Assistant Attorney General. 
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Taxation 
Masonic Lodge property not exempt from taxation. 
R. C. James, Esq., County Attorney, Falls City, Nebr. 

Dear Sir: It appears from your letter of August 15th 
that for several years past the real estate owned and 
occupied by the Masonic Lodge at Stella was assessed for 
taxation, the taxes have not been paid and that said 
property is now listed for sale and that there is some 
doubt as to whether said property should be sold in default 
of a showing that same was used for charitable and re- 
ligious purposes. 

After property is once assessed the only way it can 
be removed from the assessment rolls is upon protest 
filed first with the county board within certain dates, and 
then in case the county board decides the property correctly 
assessed, upon action brought in the district court. I 
understand that neither procedure is adopted in case of the 
Masonic Lodge at Stella. Consequently the property can 
be sold for non-payment of taxes. 

The last case on this proposition determined by our 
supreme court is Scottish Rite Building Company v. Lan- 
caster County, 106 Neb. 95. We interpret this decision as 
holding that property owned and occupied by a Masonic 
lodge or similar organization is not exempt from taxation 
as used for religious and charitable purposes, that the use 
for Masonic purposes is neither a religious or charitable 
use. 

Our conclusion is that the property of the lodge at 
Stella is not exempt from taxation, that it was properly 
assessed and that in default of taxes it should be sold 
the same as any other propeny upon which taxes have 
not been paid. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON - WHEELER, 
August 16, 1922. Assistant Attorney General. 
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Taxation—County Treasurer 


Ordinarily, if there is disagreement as to payment, taxes must be paid 
under protest and action taken as provided for recovery; but where 
tender is made of the portion not disputed, the treasurer may receive 
and receipt for such portion, only reserving all rights, pending de- 
cision, in order to save interest. 


Mr. M. A. Mills, Jr., County Attorney, Osceola, Nebr. 


Dear Sir: The Attorney General is in receipt of your 
letter of November 22, 1921, relative to the acceptance or 
refusal by the county treasurer of the tender of the wun- 
disputed portion of the taxes assessed against the Union 
Pacific Railroad Company. It seems that the railroad 
company is withholding a portion of the tax assessed 
against their company upon the theory that the same is 
void, and refuse to pay the same. 


This proposition of accepting the tender, even though 
not in full of the tax as shown by the tax record, seems 
to have been discussed in the case of Clark y. Colfax 
County, 96 N. W. 607, under which decision, as you advise, 
it was held that the tender was properly made and that 
interest could not be collected thereon as against the rail- 
road company in that case. This would indicate that 
your county treasurer would be justified in receiving the 
portion of the tax tendered, noting upon the receipt thereof 
that that receipt is not in full of the taxes as shown 
by the tax records, but that the portion unpaid is with- 
held on account of the dispute and that the amount 
paid is received without prejudice to the collection of the 
unpaid portion as shown by the records. 


With these precautions it seems to me that the county 
treasurer would be justified in receiving the portion tend- 
ered even though the law does provide that taxes shall 
be paid, and in the event of a dispute shall be paid under 
protest and action to recover, and that there is no justifi- 
cation in the refusal to pay taxes. 


I believe that the county treasurer could take either 
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position, requiring full payment before giving a receipt, 
but in that event upon their claiming the tender good, the 
county would probably lose the interest on the money 
under the decision above cited. Our opinion in this matter 
seems to be in accord with your own. 


I trust that the matter will be adjudged without dif- 
ficulty. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
November 25, 1921. Assistant Attorney General. 


Taxation—Drainage Bonds—Bonds 


Drainage bonds of a district organized for a public purpose and under 
conditions making it a public corporation are classified as municipal 
bonds for taxation purposes. 


Hon. W. H. Osborne, Jr., Tax Commissioner, State House, 
Lincoln, Nebr. 


Dear Sir: In answer to an oral inquiry from a repre- 
sentative of your office as to whether or not bonds issued 
by drainage districts organized in this state are subject to 
taxation, we respond as follows: Article 8 of Senate 
File 65 provides for an intangible property tax upon 
bonds, ete., other than those of the United States, of this 
state or a governmental subdivision of this state and the 
question arises whether or not bonds issued by drainage 
districts come within the excepted class. A drainage dis- 
trict is generally deemed to be a form of governmental 
corporation with very limited powers. It is sometimes 
called a municipal corporation and generally is considered 
to be a political subdivision of the state acting as an 
agent thereof to which certain powers and duties have 
been delegated. 9 R. C. L. 644 is in accord with the fore- 
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going statement and specifically holds that such districts 
are not private corporations but are of a public nature, 
public or quasi public corporation. You will note that 
Section 391, Revised Statutes for 1913, as amended, page 
544, Session Laws of 1921, requires bonds of irrigation and 
drainage districts to be registered the same as municipal 
bonds, etc. This to a certain degree indicates that they 
are placed in the same class as municipal bonds. 


Tt is also to be noted that bonds issued by drainage 
districts are to the extent of the benefits or taxes which 
will be assessed to cover the cost of the district, or in other 
words, to pay the expenses of organizing and laying out 
the drainage district. In the case of Burr y. Boston, 208 
Mass. 537, 95 N. E. 208, it was held that where income 
was specifically limited by the terms of the agreement to 
defray expenses of a particular public enterprise that 
the. property will be exempt. This would seem to apply 
to drainage district bonds that are used to defray the 
expenses of the drainage district. 


In addition to the foregoing, we have certain decisions 
in this state which are to the effect that drainage districts 
organized under Article 4, page 89, Compiled Statutes 
1909, are public corporations and in reality governmental 
subdivisions of the state. The section of the statutes 
referred to is practicaHy carried forward into our present 
laws with amendments which do not change the status of 
the drainage district as to the question now involved. In 
this connection the latest case is O’Neill v. Leamer, 93 
Nebr. 786, which holds that: 

“When a public corporation is organized for subordinate govern- 
mental purposes, such as a village, township, city, or drainage district 
it is not necessary that all of the people embraced within the corporate 
limits should consent to incorporation. The legislature has power to 


provide for such incorporation by the required number of inhabitants 
and property owners therein without the unanimous consent of all.” 


This case further held that a drainage district is a 
public corporation. This case reached the United States 
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Supreme Court and the decision upon it is reported in 239 
U. S. 244. The Supreme Court of the United States 
upheld the decision of the state court and held that such 
districts have the right of eminent domain as decided 
in the Supreme Court of the state and that where the dis- 
trict is organized for public purposes that, in reality, is a 
public corporation. In the report last cited, it is stated 
that the decision does not pass upon the question as to 
the status where private interests alone are served by the 
drainage district. However, in this connection, it is the 
view of this department that if the drainage district is for 
a private purpose only and that the public is not interested 
or served, that such bonds as authorized would not be 
exempt from taxation as they would partake of the same 
nature as mortgage bonds which might be placed upon ~ 
a farm by the owner thereof for his private purposes. 
Other Nebraska cases holding the same way are: White 
v. Drainage District, 147 N. W. 218; Drainage District 
No. 1, Richardson County y. Richardson County, 36 Neb. 
355; Neal v. Van Sickle, 72 Neb. 105; State, ex rel v. 
Hanson, 80 Neb. 724. Other states have held the same 
way upon the proposition although there are some states 
which dissent but these are very much in the minority. 
19 C. J. 615, holds that drainage or irrigation districts 
have generally been held to be public or quasi public 
districts. The test seems to be that such districts must be 
for a public purpose and to serve the public. Therefore, 
it should appear in the bond record somewhere that the 
purpose is one for the benefit of the public and not merely 
to serve the petitioners. In this connection however, it 
must be taken into consideration that the fact that the 
district is incorporated under a decree of the district court 
indicates that the purpose is one to serve the public and 
there might be a presumption that such a decree would 
be for a public purpose. Whether or not such district 
is for a public purpose may also be gathered from the 
petition and a record of organization of the district. 


Our conclusion therefore is that if you are satisfied 
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that these bonds in cases considered are for a public purpose 
and that such drainage or irrigation districts come within 
the definition of a municipal or public corporation as op- 
posed to a private corporation, as we have set forth in this 
letter, that the bonds in such case would be specially 
classified but if the purpose be merely private and without 
benefit to the public, then the bonds would be subject to 
taxation. 


Very respectfully yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
September 3, 1921. Assistant Attorney General. 


Taxaticn—Hail Insurance 


Hail insurance premiums are not taxes. 
Mr. John B. Heintz, County Treasurer, Harrisburg, Nebr. 


Dear Sir: Your letter of September 12th pertaining 
to the collection of hail insurance premiums paid under 
the state hail insurance law, has been received. 


The writer is inclined to believe that your county 
attorney is right in holding that premiums paid or agreed 
to be paid for state hail protection are not taxes that may 
be recovered as preferred liens in a mortgage foreclosure 
vase. They do not appear to be assessed as a tax, nor do 
they appear to be entirely uniform; nor are they collected 
as taxes by being made a lien against the land. It also 
appears that it is a matter of discretion whether or not 
to take the protection of insurance. 


The law of 1919 provided the county board should in- 
clude in the assessment for personal property the applica- 
tion of the persons desiring state hail insurance in that 
these premiums should be collected in the same manner as 
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other personal taxes. The use of the word “other” in re- 
ferring to personal taxes might indicate that it was the 
intention to include this as a tax in 1919. So if this 
suit is for the collection of premiums for 1919 and 1920, 
it might be desirable to have this matter tested. 


Generally speaking the purpose of taxation is for the 
purpose of raising revenue to defray the expenses of govern- 
ment. Section 1 of Article VIII of the Constitution 
provides that taxes shall be levied by valuation uniformly 
and proportionately upon all tangible property and fran- 
chises. The procuring of state hail insurance is more in 
the nature of a contract than an enforced contribution. 
It seems more nearly akin to the sale of a commodity. The 
tax laws are defined as an enforced contribution of money 
or other property assessed in accordance with some reason- 
able rule of apportionment by authority of a sovereign 
state on persons or property within its jurisdiction for the 
purpose of defraying the public expenses. 


If you desire to consult some authorities we refer 
you to 26 R. C. L., pages 18, 14, 15 and 16, and also the 
section of the constitution heretofore stated. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
September 18, 1922. Assistant Attorney General. 


Telephone Companies 
Mr. John E. Curtiss, Secretary, Nebraska State Railway 
Commission, Lincoln, Nebr. 


Dear Sir: I have examined the question propounded 
by Messrs. Quade and McCain, to-wit: 


“Should the State Railway Commission institute action to forfeit the 
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franchise granted by a municipality to a telephone company when the 
company has ceased to do business?” 


This question arises because of the action of the Tri- 
County Telephone Company in closing its exchange at 
Stapleton on January 1 of this year. The Commission is 
interested in the maintenance of service and if conditions 
seem to warrant an action will be instituted against the 
Tri-County Telephone Company to compel its resumption 
of service. The Commission has no power over the grant- 
ing of franchises and, generally speaking, has no power 
to institute actions looking to the forfeiture of franchises. 
It is clear that in the present instance the Commission 
is not authorized to institute such an action. 


See Nebraska Telephone Co. y. City of Fremont, 
et al., 72 Neb. 25. 


The granting of the franchise to the Tri-County Tele- 
phone Company does not preclude the granting of other 
franchises. 

May vy. City of Gothenburg, 88 Neb. 772. 


If another company wishes to enter the field it will 
not be necessary to forfeit the franchise of the Tri-County 
Company as a condition precedent thereto. 


Please advise the gentlemen that the Commission will 
not take action in regard to the franchise. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
January 26, 1922. Assistant Attorney General. 
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Tractor Parts Service 


Mr. George Johnson, Secretary Department of Public 
Works, Lincoln, Nebr. 


Dear Sir: Referring to your letter of November 24th 
pertaining to the question of failure of tractor sales com- 
panies. to keep open a sales station for the providing of 
parts for tractors: 


The question at issue is whether or not their failure 
to so keep a place where parts may be obtained releases the 
purchaser of the tractor from the sales purchase contract. 


Section 55384, Compiled Statutes, 1922, requires these 
companies to maintain a service station upon the penalty 
of being denied the right to do business in the state. This 
seems to be the only penalty for failure to maintain the 
_ service station. Unless stated in the contract that they will 
maintain the service station for the benefit of their custom- 
ers, we presume that it would not affect the contract, al- 
though it might result in their being banished from the 
state so far as doing business is concerned. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
November 29, 1922, Assistant Attorney General. 


Trust Companies 


A trust company must pay up in cash all of its capital stock before 
commencing business. 


Judge A. A. Bischof, Nebraska City, Nebr. 
Dear Sir: The Attorney General is in receipt of your 


letter of May 11, 1921, making inquiry as to the incorpora- 
tion of a trust company, and specifically inquiring whether 
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or not it is necessary to pay up all of the capital stock 
of such an organization at the time it is organized, or 
whether a larger amount of capital stock may be designated 
in the articles of incorporation and only a part thereof 
paid up, and a proportionate deposit made with the De- 
partment of Trade and Commerce and the amount in- 
creased from time to time. 


The above plan would, of course, contemplate an in- 
crease, of capital stock and a deposit from time to time 
without the necessity of filing new articles. This plan 
might be advisable if the law permitted it. However, after 
reading Section 5, page 719, of the Laws of Nebraska for 
1919, we are of the opinion that a trust company cannot be 
authorized to do business by the Department of Trade and 
Commerce until all of its capital stock is fully paid up in 
cash, and therefore it would not be possible under the con- 
struction of the law, to adopt the plan that you suggest. 


The section above referred to specifically states, in 
referring to the capital stock of such organizations, “All 
of which shall be fully paid up in cash before the corpora- 
tion is authorized to commence business.” The first line 
of the same section provides that no corporation shall be 
authorized to transact business under this article unless 
it shall have the capital stock specified in proportion to 
the number of inhabitants at the place where it intends 
to do business. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
May 138, 1921. Assistant Attorney General. 
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Veterinarians—Licenses 


Since September 1, 1915, the only way to become a licensed veterinarian 
has been to take the examination provided for by statute. 
Mr. H. H. Antles, Secretary, Department of Public Wel- 
fare, Lincoln, Nebr. 


Dear Sir: You ask whether a person, who has been 
practicing veterinary medicine, veterinary surgery or veter- 
inary dentistry for a period of ten years and a period of 
one year in the county of his residence immediately pre- 
ceding the taking effect of Chapter 51 of the 1915 Session 
Laws, may upon filing the affidavit mentioned in, the 
amended Section 2832 of that act practice veterinary 
medicine, veterinary surgery or veterinary dentistry by 
virtue of that affidavit. 

Before deciding that question you are advised that it is 
the opinion of this department that if the applicant could 
practice by virtue of the affidavit presented now, he should 
not be required to pay the fee of $10.00 mentioned in the 
amended Section 2834, since that fee is an examination 
fee. onl 


{ 


It is our opinion that the time has passed during 
which an unlicensed practitioner may file with the Board 
of Examiners an affidavit by ten (10) freeholders in the 
county in which he resided setting forth * * * thus 
enabling the unlicensed practitioner to continue the prac- 
tice of veterinary medicine, veterinary surgery or veterinary 
dentistry, without taking the examination provided in that 
act. In other words under the most liberal construction of 
Section 123 (2832) an unlicensed practitioner should have 
presented such an affidavit within a reasonable time follow- 
ing September 1, 1915. 

It is the opinion of this department that the filing 
of such an affidavit before September 1, 1915, was a con- 
dition precedent to any unlicensed practitioner being 
allowed to continue his practice without taking the exami- 
nation, as provided by statute, and that such unlicensed 
practitioner must to lawfully practice veterinary medicine, 
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veterinary surgery, and veterinary dentistry take the exami- 
nation provided by statute. 

You understand that the opinion of the Attorney 
General, is not law, but merely is our opinion of what the 
court would hold in interpreting the above considered act. 
The Veterinary Board is not bound to accept our opinion. 

Trusting that this answers your inquiry, I am, 

4 Very sincerely yours, 
~CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES 8S. REED, 
October 24, 1921. Asssistant Attorney General. 


Veterinarians 
The examining board has no authority to prescribe educational require- 
ments for applicants for examination to practice as veterinarians. 
Mr. H. H. Antles, Secretary, Department of Public Welfare, 
State Capitol, Lincoln, Nebr. 

Dear Sir: Referring to your inquiry of October 
13th pertaining to the examination of applicants to prac- 
tice veterinary medicine, veterinary surgery, or veterinary 
dentistry in this state, it is the opinion of this department 
that members of the Examining Board have no authority 
to make rules and regulations requiring the applicants for 
examination to have had certain required education. 

The provision in Section 1, “All examinations provided 
for in this article shall be conducted under the rules and 
regulations prescribed by the Department in our opinion 
only pertains to the manner of conducting the examination. 
Any other interpretation would be inconsistent with the 
general meaning of this act. 

Very sincerely yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CHARLES §8. REED, 
October 15, 1921. Assistant Attorney General. 
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